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PREFACE. 


As aoDoaocsd last jear whan tho second part of tha Achflrfldhyaya 
was puhliehed, the firac pirt of the Vyawaharadhyaya is now beini; 
jfsned. This poxlioo conaistfl of Chapters l-VXI which gha the General 
and Special Roles of Procedure, the laws of Debt, Pledges, and Deposits, 
and the provisioDs as to Witnesses, Docnn^ents, and Ordeals* Jt will thus 
be seen that the portion now iasoed in thU Part conaists of the Procedare 
or the Adjective law of the Sufti. The next Part which will consist of 
Chapters VIII-XXV contains the Substantive portion of the Smrti. 


As BOQOanced before, the translatioo now issued consists of 

(1) The Original Smrti of yajCavalkya. 

(2) The commentary called the Mitakshara by VijuXnesVara. 

(3) ,, ,, ,, Vuamltrodaya by Mitramis'ra ond 

(4) „ „ „ Dipakalikit by S'dlapani» 

In the First Edition which was Issued in 1D14, only the Smfti of 
Ydjflatalkya and the ifitdhhard were included in the tiBuelatloo* 

The two commentaries of the Viramitfodaya and the VipahaUkd were 
subsequently secured from the Library of the India Office. The commentary 
of the YiramUrodai/a has also been published iu the Cboukbamba Sanskrt 
Series of Eenaras aud the Dipakalikd is being pnbUshed in entirety in this 
Series. It will be remembered that the translation is being issued in handy 
volumes of about 400 pages for the coovsnience of subscribers. 

The Secoud Part of the Srartimuktaphalam by ^ri VaidyaDfttba- 
Diksbita is also being sent out along with this volume. 

The next instalment will coneist of: 


(1) The English Translation of the remaining portion of the 
VyawahSradhyaya of the Yajuavalkya Smrti, with the three 
Commentaries. 

(2) The Sanskft Tsxt of the Dipakalika by S'nlapani. 

The assistance of my son Bal has, as usual, been of much use. 


Qirgaum, Bombay. 
■ JBth M^rch J938 


J. R. GEARPURE. 

Editor, 
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S'Ri 

YAJh)AVALKYA-SMf?TI 

TOGETHER WITH THE COMMENTARY CALLED 

mitAkshara 

OP 

S'Ri VIJNANEa'WARa 

AND THE 00MMENTABIE8 
OF 

VIRAMITRODAYA BY MITRAMIS'RA 
AlfD 

DIPAKALIKA BY S'ULAPANI 


SECOND BOOK 

ON VYAWAHARA: POSITIVE LAW. 

Chapter 1. 

Of the Rules op Procedure in General. 

Introductory, 

Of a king possessing the (necessary) qualifications of anoint- 
ment &c- the protection of the subjects is the highest duty; that, (t. e. 
the protection) however, is not possible without punishing the guilty. 

The detection of the guilty, moreover, is not possible without the 
administration of jnstice (Lit, holding a trial). That suits should be 5 
tried daily has already been said* viz, that** a king should attend 
personally to the administration of jnstice every day, surrounded by 
(or with the help of) the ConncillOTa;'' The various details of a trial viz. 
its nature, its kinds, and its procedure have, however, not been descri- 
bed, and the Second Book is being commenced for describing these. 10 
Yajnavalkya., Verse 1. ^ 

The king, divested of anger and avarice, should 
'administer justice along with learned Brahmaijas, in 
conformity with the principles of legal science. 

I. Schftridtyaya Verso 360. 

1 



fG32 


AKtilahart,— rya««iWr« dtfinal. 


I 


yejhavaikya 


Mitakshara 5— Vyawahdran, &c. judicial trials 4‘f^. b 
complaint aga last anotlnir and having relation t Q-jne!a self is a 
Vyawahara*. AaTor exam^c — where a certain 

I. TUe word «artrfTT — li\s boeu tQV«rallf explained from leTcral points ot 
view. Vi2, (1) Its intritisiQ charnctor, (3) Its fuDction. (3) lU fimclionaries, 
(4) Its component parts, (6) Tbo moans by wlilch n suit is decided, (fi) Its 
kinds, (7) Tlie resnits, (8; Its defects or fl*ws ire. cbd^Ol TLo time sod place. 

It is tlierofora necessary to note its aspects from all these points of riow: — 
I Its inirintie r^erorlrr, Ktt>iyana gives a dcrivativo meaning thus 

aT?r 5II 3^ • siRielin'jnTi nZTcisK s im ^ ii 

YijDarlkya: nirfer l ? (^- •<) 

Vyawahara Maynkha. (j. X ^ f^). 

II. Tbo funelionnl oipteti have been aimed by Kiiyoyana (S^). 

a?r5ten> Rt^aSt \ ^ Mvjit: n s^iiTr ii 

Narada.. nstnifR^ t n (I, lO) 

III. its /unetiaacrwi. 

risn ?srisf( tnsJ ?ii5i » 

IV. Its conpooant parts: NatBdB-><I, 8 -O) 

« ^g«nr3:rn*ni3;BN8 n i ^a7|^*<3wii?t wasrflR ii 

WffiJsunTt: si?iniia(!4'JtT ^ i i%3iti i^tnat ii. 

See also Ysiiiavalkya Verse 8 fnriber on 

V. Vll, Vlll. TUe rswfl*, and flaws. Narada (1, 12-13) 

?itfligTinBoi^st«5:w«=T 3tiA \ "d rti®ii»n ii 

BilwflTu K I Jtwixrami'ft nn: ti8: ii 

wflli Ti^: i ti<: ntiet: nnW ^ trsn*t^vtff^ » (in, is) 

tratmiuii ^ i '^guf *swTi^f >?5XTin ii 

Brhaapith jrw'nftFir^'twr^awvfip i h 

Oamaiaa (n, ft, ed jnwo^trpjr^: snfr^ ' i«lso, "»«rfini«ira 

Urbaspati ; ( f'»-ic ) 

{sstiyin i%^tal!niqi3^l^iasiFt!i«ii I wi«>iiai3tiH qra^i fjqi I 
and Narada sajsnsioiwSTtmiw^'q'ifiqnnTrjfli i 
t »i45Ti«iq5froi»’iwR«^=« ‘tiM’Ti » ^tdiwnwn iqjsi tv^rirnffr ” 

nPifivndtitnrgqnqftqmeiHsiwvisrai.-qiRt wjw:, T- ^ 

VI. Its W* have bwo given by ftlanu as .i»;h eeo, OL. VUl. 4.7 
see page 634 farther on. Nar&da enlarges ihots lo 108. see 1. 30. 

' Vir. As te tbo «»«{! noto this text ol Hlritl " > 

i ffii'aiqrvHW q^qa.iviriatq nq %ij?j sqsfr: n 

Apaiarka~descr.bcsita»‘coDeistitigof \he plaint of tho plaintiff tin 

amver of tbo defanusnt, and the oridence | ' . 

Narada as aft (Mat v« muvs mSti i ifw imwil rra oifl 3 5,15,0 ii 
’ TO"'aI^'ra't'nrt»till"ir=ii(^i.i.ia«TO«5r,r5[rnmtMB,Sii 
IS. Asiotbefims, Katyayana oborves ^ 

wtntviiwwm^S qnra* q>5 I V tficJi sirttw 5TI& «ifr irr,r8ib, „ 

Bt-ahaepati dtseribes the^aw «f jntltce ihni ■— *^' " 

Tqnr I vP^ TPt5;t,qr^ „ 



rdimvalkya 1 * /Kltiksbarl— A’twj'j dtiUj. ftaft 

Verte i. J 

Vyaicahdra person says that the land &c. is his , and any other 
defined. also ^saya . in *^ntradietion ~to_ him ^ thatJit-ialhlS. 

The A uthor indicates its i. e . of the_£ygjj a^dra - 
, variety by t he (use of the) plura l. By the word nrpa, t. e. iinff, the 
Authori^icates that this is not the duty of the hkatriya order alone, 5 
but also of auy_other endowed with the authority to govern the aubjects. 
Pas^et — shouhl^minlster ^ &e. is a repetition (by way of corrobora- 
tion) of what was -said before and is intended _a8„Iaying- down a 
speci al du ty.i Vidwadbhlh, along with the learned, — with (the 

help of) those (who are) well-versed in works on 10 
BrdiKnandh. legal science and the Vedas, grammar <£:c. 

Brahmatiaih, with Brdhmanas, — not Kshatriyas 
or others. By the expression, ‘Brihraanas’ introduced by the Instru- 
mental *^0, their subordination is indicated, from the grammatical 
aphorism^ ‘conjunctive use with Saha ( the preposition taih ) indicates 15 
subordination.* 

Hencei in the case of absence of an investigation, or for a false 
decision, the fault would hi* that of the king, and not of the Brdhmepas* 

As observes ManU:*— ‘‘A king, punUhing the innocent ( Lit. unpu- 
nishable), and not punishing thp guilty (Lit. deservinc pumBhment)i 20 
brings great infamy on him-clf and goes to hell”. By what procedure 
(should he try suits) ? dharjnas'astrAnusarepa, »n conformity 
with Dharma S'dstra^ (Science of religion and low) and not with the 
science of politics. _ The established usage and law of the country &c. 
have not been separately mentioned, as they form a part of the subject 25 
matter of legal science, In so far as they (such usage and law) are not 
inconsistent with the general principles of legal science. And as the 
sage Yajnavalkya has said* later on, “a custom tvhich is not 
opposed to law should be carefully maintained, as also the law or 
usage made or estoblished by the king", Krddha-ldbha-vivar- 30 
jitah,* &c., divested of anger and avaiice &c.. When it is 
^ established that it ( I. e. the administration of justice) should be in 
1. riolni. ir,-3-19. 

, 2. Oh. Vfll. 128. 

* S. For the extent and scope oi the expression see the 

General Koto on the Hindn Law Texts, 

4. Bk. ir. 186, 



634 


VlramUrodaya««Tt(lM at Law. 


Yd^atallyi 

conformity with the principles oE legal edence, the mention of the 
additional condition ( that the king should be) “divested of anger and 
avarice" is indicative of a apecW in junction Kfodha 

anger — intolerance, liobha avarice — excess oE greed. (1).- — ^ 


5 Viramitrodaya. 

"Tbs judicial procaediogs, he himself should investigate, 
Burrounded by the connciUotB, every day'*, what has been thus stated^ in 
the last Book, the Author now elaborates io detail by a separate Book. 


tajfiavalkya, Verse, l. 


10 Here, although the mveettgation of a judicial* trial has been 

stated io tbe last Book, still a judicial trial with all its parts being set ont 
in thU Book only, It is called the Book on Vyawabhra. There, moreover, 
these ate the Obapteis : vtz. 


1ft 


20 


36 


30 


35 -’^ 


I. Chapter on the Rules of XHI. 
Jadicial Prccedure. Verses 

1^6. 

Ill Payment of Debts— Verses XI7, 

37 ^ 94 * 


III, DepoBite, Verses 85-97, XV. 

IV. Witneaeefl. VersesCS-dS. XVI. 

V. Docamenta, 84-04. XVII. 

VI. Ordeals. 06.113. XVJII. 

VII. Partition of D4ya. XIX. 


Vereea. 114-140, 

yill. Boaodary Disputea 160—158. XX. 

IX. Disputea between the own. XXI. 
ers and keepers (of cattle ) 

VerBee 160-167 

X. Sale without owDerehiP. XXlI. 
Ter«6». 168-174. 

- XI. Xoa.completioa of gifts. XXIII. 
Veues 176-176. 

XII. Reeciesion of a S*le. 177-161 XXIV. 


Breach of Contract of 
service, 182-184 

Breach : of Contract. 

385-192. 
Non.payment of Wages. 

193-168. 
Gambliog and Bettfog. 

199-203. 
Blander and Abnae. 

204-211. 

Assault, 212-320. 
Shhasaa. 230-253. 

Non.de]tveryafrer Sale. 

264-268. 
Fartnerahip. 259-205. 


Theft. 260-282. 

Protection of Women. 

283-294 
Jlfscellaneoup. 295-3U7 


1 . Themeanlng U thet the IdngU asked by the general law that he 
•honia admloiiter jailice acoordiog to religion and law, but in particular he 
U asked to cast o5 all auger and avarice. 


0 versa 800 Achhradyaya p. 620 above. 


8. Vilvarupa makes it fnrthei elears ipsSrsi? svwnrra w£)»Sfe«s ’ 


( 



VlramltrodAyS'— FyatcaKdro. 


Ydihavalkya i 
r«r*e» 1. j 


'635 


VidwadbM, ‘along with the learned*, i.g., men well conversant with 
the principles of legal science % irAhmamik, ‘with the Brdhraanas'} $aha, 
‘along with’; nfpah, ‘the iing*; from anger and avarice being 
particularly averse; Dharmn,iA»trAnusArem, ‘ in conformity with 
}.e., wlthont detriment, to Dharma and S'ditra^ “ Dressed in decent 5 
attire, the king after going to the court honse, with close attention, 
being seated with face towards the Cast, ahonid investigate the cases of 
snitors ” in this’ and the like manner, enite contaiaiog the plaint and the 
answer, pas'pet, ‘ should administer *, i.e.t should investigate. 


By the word nyyja* is included one even other than a Kshatriya, 10 
who is a protector of subjects. -BrdAm^natA is the principal coarse. If 
that is not possible, then along with Kthatriyas or Vaiiyas also, as has 
been stated before.^ The particular mentioa of Z^/ixmards^ra is with - 
a view to point out its chief importance; for in the investigation, 
the science of polity may also have to be followed. That has been stated 15 
by Katyayana* x “ By those experts in the Dharmitdttra and versed in 
ArihaiAitra, Ou a cooQict between the Dhcxrmai&ttra and the Artha^ 
iistra, however, the greater or less potentiality will be stated later on, 

As to the etymology of Vytteahdra^ Katyayana' says:, “ Vi, has the 
sense of many; aea, means doubt, haraM or removal is expressed by h&ra; 20 
by reason of the removal of several donbts, it is known as Vyamhdra.'^ 

That, moreover, of this character is of two sortst 4 b says Nirada* : 

“ Attended by a wager, and not attended by a wager; this should be 
known to be of two kinds. It is * attended by a wager ’ where a party 
takes in writing a certain sum wbicu has to be paid besides that in 25 
dispute*” ‘He who is defeated in this proceeding, shall pay so much 


1. Sea Kiityayana VerBe, 65. 

2* %■ who occupies the posUioo of a Baler of the people, 

3. See Page 621 lines 14-21. 

4. Verse 57. By adopting this qaoUtioa iroixi KatyEysna, it Is indicated 
that the study of the principles of Political soience was a necessary part of the 
accomplishment of one to be appointed to inveatig^e caaes. 

6. Verse 26. 

• 6. Introduction 4. With this aspect of a suit the student may with 

advantage compare the Aelio Sacramenttm of the Roman Law. The two 
resemble in both aspects. 
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£uUplal •‘ThrleaHttCo/ Vya^fnliara 


^ YAi^avallya 


penaltji' to the successful parly or to tho king * iQ this or a similar form 
where a conditioo or wager like this ia laid before the writing down of 
the Plaint, that is ‘ a suit with a wager *} one other than this is ‘ a sail 
without a wager ”, 

5 It has been stated: *in accordance with the Dharina S'dstra*i 

there, the Author mentions the posUtoo of the DAcrma S'&ttra, i.e.i by 
reference to the entire treatise. Thus indeed becomes congraons the 
mentioa hereafter of the witoessee, iiiapataatS/ fee., since these are 
incorporated into the Dharma S'&stra. (1), 


10 S'Qiapapi 

In regard to the Recovery of Debts and several other titles at 
Law such doubts as arise ore removed by this, und therefore, this deliberation 
which removes doubts as to the several points is called Vvavahura or 
a Judicial proceeding. So Katy^yana:*— * Vi, has the sense of many ; 
15 oiKi, means doubt; /lampa or removal Is cjjptessed by /»5rci ; by reason 
of the removal of several doubts, it U known as VyavaliQra." Tun, these 
iudlcial proceedings, the Lord of the land, should himself personally 
Investigate, and In company with the Br&hmonss knowing the Dharma- 
iSsfro. In accordance with the rule* of the D/»ormai5sfra regarding the 
20 Plaint, the Answer, the Proof, the Trial and the Deoislon, and not through 
anger, or hatred, nor through avarice, not by pstUalUy. Although it has 
been said that the king should himself investigate' judicial proceedings, 
still this is a subsidiary’ condition of the principal point vis. investi» 
gation according to the principles of Dharma SUslra. (1) 

25 , Yainavalkya, Verse 2. 

A king should select as his Councillors’ those persons 
who have become accomplished by.learniug and study*, who 
know the law.jwho-speak the tiailh, and who are the same® 
to friends and foes alike, (2). 

1. Votso 2fl. 


2. Vetso 3^0. Tli« hm oI this expression has the sense of 

icrestigstiOD varriti to a decision, 

3. — JW end eptvf? — The principal of the 

chief point is gir, and the subsidiary or anbordinato one U ' 

4. Tho wotds Counriilw* and .,4<ss«Mr« are separately used here to bring 

ont the distinction between {^ 5 ;^ fappointod) and {ntappointedl Thn 

•word stands for those who are appoint, d. and has been translated as 

The word Auesior, refen to tnose learned Brihmanas who 
voluntarily 60 to a court and are referred to m vmc I. above Or r j 
and the neeuperetors, of the Roman ayeUm. Uf. the /.(&*, 

5. i. «. ot tho VedSs. 


5. Imparitil to friends and foes as well. 



Y ijhacattyA "t 
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MltAkshari— TA* appoialtd ami the unappoinled. 637 


Mitakshara.— Farther. S'rutena, by learning, by study 
ina the ifiradffsi! (the science of Interpretation), 

„ 2 GraTSSTitSTiSInLeoadhyayanena^.iy study,- 

° ' i. e. tireltsay of the Vcdhs ; Bampannah, accom- 

vUshed ! dhamajasah, lmmni__t]ie^eligion,^i-^^ thosejriio 
know religion' andthe.science oE,Iaw ;^_satyawadinali, mAo-Jpemt 
L irlUKi. e. who have (eitabliahed) a character for speakings the^h^ 
me — Rip a.u mitre cha ^e samah,_5ame 0 . friends 

Sabhyas (Ckiun- 

•linr-i deioribed. loyiWilen of this description should be invested 
aTi^inorS-by-theiing. after cnnfermg upon 
U „T(s and other tokena indicative o£^j;ypect, that they may 
(D^melatt^tteud oy sit iplbe^meeting or assembly, jahhdsadal,. 
Although the expression ‘accomplished by learning and study 

ba,been3withoutparticulariaation^stillBraiunaw^ 

haabeenme P ^he king), accompanied 

AssaysKatyayana ^ ^ scholars, of high 

by assessors or “ BrAhmujas, whaareJileverJ.n inter- 

^S|^^fLoLj 5 Au™»S-toru. and who are accomplished 
in politics. 

Those to be selected, moreover, should be Aree, the 
1 1 navinvhsen-naed-with a (special) purpose i and also there bem„ 

P'“"'r7Mfl^oiri-"In the place where three Br&hmapas, versed in 
a text 0 Jown” BrhaSpati’, however, intimating that the 

the Vedhs, sit down. ’ ^^tvesi “Where, Viprds 

conncillors *“"'1 theWedas, as well as 

(Brdhmanas) knowing^, fi„_or_eyeuJhree,-are sitting, that 

the laWtJSibsa-' c^y) to ajacnHcialjssembly'-. It should 
assembly is eq^_(l_ words) “accomplished by learning 

and study and others, j Btjhniaiias," it being imposi- 

last verse in (the express on) i„,tr„mental termi- 

sible that words having adjective and the word ■ 

nation at their end, should I- ^ possMity of the fault of 

qualidedXby it), as also on ^ gspression “by the learned”. 35 

repetitionbe^^ 


10 


15 


20 


25 


30 


1. VcT3e 67. 
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Moreover, Katyayana^ has brought oat clearly the dhtinctiOD 
batweea the Brlhouijis and the Coancihora thna ’'A king attains 
heaven, who investigates disputes according to law, with the help oE 
the ChieE Judg e, the minis ter, the religioos preceptor, the Brahmanas, 
5 and the Coaodllora.” There, the distinction is that the BrUhmanaa 
are tfiSTappornted, while the Councillors are appcinted. Hence also 
it ia said* "whether appointed or not appointed, he who knows the law 
is entitled to speak". 

Among these, those who are appointed should advice the 
10 king on the facta as they stand, and if he would act otherwise, 
then they should dissuade him, otherwise they would be ' guilty. 
Kalyayariva,* has also said*. — ^"The councillors who follow him, even 
when be acts with injustice, are co-sharers with him in it (the injustice)} 
thecefore the king should be warned (advised) by them." Of the 
15 unappointed, however, the sin occurs only when they speak a false- 
hood, or do not speak at alt ; not when they do not dissuade the kiug. 
As Manu* baa said • — " Either the court must not be entered, or the 
'truth must be spoken *, a mao who either speaks nothing, or speaks 
falsely becomes sinful (guilty)-" Ripau Mitre Oheti, to fnends and 
20 foes, tj-c., in this clause by the (use of the) word cAo is indicated that 
the court should also have the attendance oE a few merchants for the 
aatisfactioa of the people. As says KltyQ>yana>' : ''Attended by a 
few tradesmen of good family, free from malice, and possessing 
the qualification ot high birth, character, age, good behaviour 
25 aiBuence, and family tradition." (2). 


Virainltredaya. 

There, moreover first, io regard to the statement “ along with 
learned Bc&hmana»” while esplaioiog the IeatDiDg,the Author diieasses 
the Bi&hmanss 


YajSavalkya, Verse 2 . 

SVulam, ‘ learning’, i.e., with the help of the Mimftnsa and the 
Uhe, undetslanding the meaning ; accompUQved by that, with the stndr 

of the Verfa and S'dairo, aeeonipUBhed, possessed. Therefore also 
dAamajRdh, ‘ who know the law *, who are clever in discrimiDatiDp 
the aharm-x ani', the non-rfAoma and therefore also who have a 
character for troth-Bpeaking. Te ripau rtiire eha Samd^. ‘ who are the 
same to foes and friends atite* devoid of hatred, anger, etc. those 
1. Verse 66. bm note 4 on p. 636 
i. Oh. VIII. 1C. 5. Vem58. ’ 


Verse 76. 



Vtiihavo/iyoT Vlramttroday*— C&uHciWpri, their iiualijlcations and numler. ggg 

Verset 2. j 

Br&hman&a shoald by the king be made coanctllors, t.e., who will attend 
the courts. The rueauing ia that honour and respect, etc., should be 
so ordained for them that they may attend the court for the deliberations. 

By the use of word cha., * and *, ate uclnded the indiiTerent. 

By the nse of the plural number, the Anthor intends the particnlar 6 
number stated in other Sroytis. So, moreover, IVIaua’: "In the place ' 
where ait down three Brfthmanaa knowing the Vedas." Brhaspati* also: 

“ seven, five, or three may be the Councillors. " Really, however, the 
inclusion of the unappointed Br&hmapas having besa stated before, eveu 
apart from those, this verse is intended to direct others to he made 10 
couDcillors. Hence it is that the Chief Jnstice, and the ministers, together 
with the Br&hmanas and the Purohita have been stated by Katyayana*. 
After premising the investiture, It has been stated: "Attended by a 
few merchants of good family, possessing tbo guallScations of high birth, 
character, age, good behaviour and afBnence, and free from malice." 15 
By Manu* also has heeu &aid:‘~"lQ traueactiooB between tradesmen and 
artisans, and also among persons subsiatlog on agriculture, or oo the stage, 
where a decision is impossible to be reached, it should be got done by 
the experts in the lines themselves." This is only indicative. The 
point is that whoever Is a specialist in a particular matter, by him 20 
indeed that matter shooU be got decided. 

BThaspati* mentions persons uecossary for (a court of) justice t “ The 
king sbonld appoint two persons— >ai) accountant, and a scribe— >who 
know the priuciples of the science of words and names, have studied 
the lexicons, who are skilful accountants, who are pure, and who are S& 
acquainted with the various alphabets. For snmmoning and guarding the 
witnesses, the plaintiff', sod the defendant, a truthful and eonddentiel • 
man should be appointed, subject to the authority of the Councillote*." (2) 


S'olapapj 

The Author mentions the councillors 30 

YajSavalltya, Verse 3. 

Accomplished with the knowledge and the meaning of the Vedas, and 
the study of the Vedas; who know the jDAornw ias/ro; and who by.habit 

I. Oh, VIII. 11. 2. Ch. I. Verse 11. 3. Verse 58, 

4. This verse is not found in Hanajeee however Brhaspnti I. 26. 

See Raghunathji Tttrachand vs. Bank of Boahay 1. 1.., R, 84 Rom. 72, at p, 78. 

5. Oh. I. Verses 14, 16. 

6 . 



G40 


MU&kibarli— iTfts CWtf 


[ ViittofaUsra 
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are truth-speakers ; those who are of an even mind towards an enemy as 
also to a friend; such should be appointed councillors. 

Katyayana’ states a special rale: “ He, moreover, accompanied 
by councillors, who are steady, special scholars, of high parentage, and 
5 who are the best of Brahmanas, who are exports in the DJtarma Sdstra, and 
are accomplished in the science of polity; along with the chief judge, the 
minister, thereligioua preceptor, the Br&hmanas, and the councillors, the 
king who investigates disputes, attains heaven, and retains it according 
to Bharma.” (2) 


10 It baa been laid down that 'tbs king sbonld administer 

jaslice’j the Author mentions a secondary course 

YiijBavalkya, Verse 3. 

Unable to attend to the administration of justice on 
. account of other engagements, by a king should be appointed 
15 (in his place) to work along with the Councillors, a 
Brahmana, knowing all laws. 

Mitakshara : — On account of bis being engrossed in other 
works, vyawaharan apas'yata, unaOCe to attend to the adminislra' 
tion of justice i nrpena, a king’, sabhyaih Saha, along tciih 

20 ike Councillors, referred to above, sarvadharmavit, knowing all 
lams, all laws i. e. laws laid down in the S'&stras, as also the customary 
laws ; knows i. e. (considers) discriminates ; such a one is he who 
knows all laws BrShmana, a Brdhtnana, and not a kshatriga or 
, ang other ; niyoktawyah, should be appointed, for deciding disputes. 

25 Moreover, such a one possessing the particular qualities laid 

down by Katyayana* should be made. Says he i — "Ee should be 
self-reatralned*, high-born, impartial, not overawing, calm, god-fearing 
religious, and devoid of anger.’’ 

■ 2, Verses 57, 68. 

2. Seo Verse 64. 

3. TheotlisrrMdiogis^TigiJsBt. 



I’d/ftapallya ”1 AlUaktbftrl^iVinin^ a BTihmana, RAI 

veru S. j ' ' '■ 

In th6 absence q£ a Brdhmana oE this description) ■ be should 
appoint a Kshatriya, or a Vals'ya, but not a 
Page 3. S'bdra. As says K^tyayana^t — “ Where a 
BrAbmana is not available, he (/. e, the king) 
should appoint a Kshotriya, or a Yftis'ya who knows the Dharma 5 
^dUTa \ a Sfldra should be avoided by all means.” 

By Narada® also this very thing has been indicated pro- 
minently : — “Placing befo re him P hxTmn-S'd&tra^ and adhering to 
the opinion oC th^ Chief Jndge, with a mind (or concentrated ; . 
attention), ~lie should dec Mi snUa tn dae _i?tder.” ‘Adhering to the 10 
opinion of ^e_ Chief Judge , i. e, not jioating hi mself in hia own 
opinion. (Asjn t he earpr ession, ‘the king obserrea-the cnemiesLarmy, 
wit hrchg eyea ^in the form) of a ptea^T the term Chief Judge is here o 
used in its etymological sense. He who g oestions tb ejiiamtjff and 9 
:bfl defendant i s a prAt ; and he who slfta^ ^ jiserlmlnatea their 16 

Rtate mentS) the inconai sUnt Jrpm the consistent ^ong with the 

asaeswrs, a virAlia the who ia a prd/ as well as a vhd^a is a 
PradvivAka.^forcover, it has been said:® “fle is called PradvivSka, 
because, after consultiag him, the king, in company with the 
councillors, decides ,dlspataa afte r an inquiry relevant to4hQ matter 20 
at issue. ” ^3) 


Viramitrodaya. 

Jadicial pioceeiliags be should himself personally investigate ’* 
thus it has been stated in the last book. When, however, that is not 
possible, the Author mentions a coarse S5 

YajSavalkya, Verses 3. 

Owing to being absorbed in concentrating himself upon other 
matters and therefore unable to inTOstigate jndicial proceedings, by such 
a king, along with the connciUors, a Brfthmana knowing all laws and ^ ■ 
rales useful for a lawsuit shoold be appointed for the purpose of 30 
investigating law suits. This is the meaoiug. Here Eatyayana* states a 

1. YerB9 67. 

2. Ob. 1.35. 

3. By Vyisa, See Smjti ObandrikS, P. 17, I<, 3, 

4. Verse 64 . 
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r Tdjnavatkga 
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spect&l rale. “ Oae-who ie eelf-controUed, nrelUbetD, impeitUlt cot likely 
to create dlatrast, who ie 6rm, afraid of the next world, devoted to religion, 
indaetrions, and devoid of anger.’* Id the absence of snch a Brdhmana, 
a Kshatrljai or a Yais'ya ahonld be appointed, eo has been stated above. 

& Bo Bays Karada' : 7be affairs of the ascetics eboald be got 

determined by only those who are learned in the three lores, aa 
also of those who are versed in eorcery and witch'craft } and not 
himself, for fear of creating reBentment." The meaning is that those 
from whose anger there may occnr danger, the investigation of ( the 
10 dispntes of) these ehonld be cansed to he made through men of their 
kind alone. 

Sven when a determination ta made by himself, the co*operation 
of the Qhlaf Judge is certainly contemplated. So observes Karada* r 
’’Placing before him the i>A«rma.S’d<rra, ^and addheiing to the opinion 
15 of the Chief Judge, he should decide suite in due order, with a calm, 
i.e., concentrated mind.” (3). 


S'QlapS^b 

When the Investigation of disputes la not possible to be made by 
himself personally, the Author states a course 

20 YaJBa'valkya, Verse 3. 

One knowing well all laws i. e. of the country, 'the caste, and the 
rest. In the absence of a proper Brahmana, a Kshatriya, or a Vaisya 
may even be appointed, as says Katyayana*;" If a learned Brahmana bo 
not available, one may appoint there a Kshatriya, or a Vaisya who 
25 knows the Dhaima sSstra ; a sudra, one should avoid with effort. " So 
also Manu’: *’A Br&hmana who subsists only by the name of hla 
caste O'u^O, or one who merely calls himself a Brahmana, may interpret 
the law of the king, but never a Sudra. Of that king the adminis- 
tration of whose laws is made by a S'udra, the kingdom will nlnV 
30 (low) like a cow in the mud, ” (3) 


1. Kot found in K&rada, bnt see Bjhaspati, 1. 27. 

*' 3. Versa e?." 

i. Oh. Vin. 20-21. 
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The Chief Jadge and the other councillors if out of passion &c. 
decide a dispute in departure from the dictates of the Smrtisj then 
what should a king do ? so the Author says 

Yajnavalkya, Verse 4 

4. Out of passion, avarice, or even through fear, 5 
councillors acting in departure from the rules of the Smrtis 
or from a similar cause, should each be separately punished 
with a fine double of that in dispute. 

Mltakshara J— Moreover, the aforesaid Sabhyah, counciUors, 
on account of the uncontrolled sway of Raja^ or passion, being 10 
affected by it, ragat, out of passion, i.e., on account of excessive attach- 
ment; lobhat, /rom avarice, i.e., on account of excess in greed ; bhayat, 
from fear, or oa account of excessive tribulation, smrtyapetam, m 
departure from the S'mriis i.e. opposed to the Smrlis. The term Adi 
or from a similar cause, indicates doing something which is a 15 
deviation from custom; ppthals prthak, severally, esch one severally. 
VivadEt, of that in dispute, of the amount accruing as damages on 
account of a defeat in the suit ; Should be punished with a double 
.of the fine, dwigunam damara ; not however (double) of the amount 
which is the subject matter of dispute. If it were so, there would 20 
be the possibility of an absence of fine in disputes regarding 
adultery or seduction and the like. The use of the words passion, 
avarice and fear is to limit the double fine to ( the cases of ) passion 
»&c. only, and Tiot to (extend it. to the case of) ignorance, mistake &c. 

Moreover, lei it not be supposed in consequence of the 25 
text of Gautama* viz. " a king has power 
* [ P. 3. L. 16.] over all, excepting BrShmanas/’ that BrAhmanas, 
are exempt from punishment, as the text is 
intended to be eulogistic only. 

As to what has been said^ viz., * that be {i.e. a Brdhmana, 30 
should be exempted by the king from six (punishments), viz. that 
he should not be killed, imprisoned, punished, exiled, deported or 

1. The second of the three qaalities rtz. Satva, Rajas vad Tamas; 

' S. Gautama 11, 1. 

3. Gantama VIII. 12, 13. 
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made deatUate (deprived of his effects)/ that holds in the case of one' 
" who is a well-read scholar, one who knows the usages of the 
people, who is versed in the Vedaa and the Vedangas, who is an 
expert in the art of controversy (or in expounding controversial 
6 points), in History and the Paranas, who is a constant student of the 
same, and who follows them in life, who is purified by the forty-eight 
purificatory ceremonies,^ who devoutly observes the three duties*, 
or one who has been trained in the aix* customary duties of life.” 
Thus it (t.c. the exemption) applies only to one who has acquired a 
10 versatility of knowledge as detailed above and not to any Brdhmana 
merely as such. (4) 


Virnmitrodaya. 

For tbe CouaciUors giriog an onjast decisioD, puaishmeat ahoald 
be adtaioiatered by the King ; so tbe Author eaya 

16 TajCavalkya, Verse 4 . 

Oq accQQot of being oppressed by passion, etc., in departure from 
tbe SrnTlis, i-s., opposed to the Smflii—hj the use of tbe word drfi, etc., 
‘opposed to the usage of the country* &e. alto should be included, Sahhyih, 
‘CoancUloTB*, for the purpose of iovettigation appointed to the 
20 seserobly, as far as the Chief Judge, /Jz-JAa/S, ‘ separately ’ each 
one, ficdcfdr, ‘ of that in dispute, consequent upon a defeat in the dispute 
under cooetJeratioo, from the penalty ia the form of an impositioa of a 
money fine, dxoigunam rfamaw, ‘ double the penalty rfaniydA, ‘ should 
be punished’, i.e., should be made to pay. 


25 By the use of .the word apf, ‘or also *, are included thoss not 

• known. So says Katyayana' ; “ After correctly comprehending the 
result of the auit, the Councilior should then speak ; olhetwiae One must 
not -speak 5 he who speaks gets twice the penalty. By reason of tbe 

, 1. Qaulama VIII. 4-11. 


2. rts. Gautama det^ls these at Cli. YIII. 14>23. 

3. These are : study, edifice, and almsgiTing 

4. These are; tbe three hst with the addition of 

Teaching, officiating at a sacrifice, and recciT'mg gift*, YSjn<^aUy^lTlT 
6. Verse 80-81. f • • 
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Yajhavatiegi T 

r<rie 5. J 

fftalt of the Conacillor, whatever ia lost) should be replaced b; the 
OouDcillor aa it was before ; a dispute, however, wheu settled by the 
disputants themBslves, one should not investigate.” 

Thus what baa been decided after a proper deliberation may be 
considered agalu, and no penally (ahould be imposed) oot of irritation 5 
due to the defeat of the plaintiff. 

There, “ Councillors declaiiug au unjust decision, and similarly 
thoss who BubsUt on bribes, as also those who are guilty of a Breach of 
Trust, all these most certainly he banished ”, the (rule of) punishment 
thus declared by Brhaspati ehould be observed* (4). 10 


S'olpapi 

Yajnyavalkyft, Verse 4. 

These, the councillors declaring falsely, should each be punished 
with the penalty double that for the defeated party. By the use of the 
word apt ‘even’ is included one digressing away from the judicial 15 
proceeding (4). 


The Author mentions the nature of a FyatcahSra 

Yajfiavalkya, Verse 6. 

If one injured by others in a way which is a violation 
of the (laws of) Smrtis and usage, informs the king, that 20 
becomes a (fit) subject for a Judicial Proceeding. (6) 

Mitakshara : — MS,rgej7a, in a v>ay, opposed to legal 
scienco and general usage, paraih, by others, 
Subject-Matter adharshitah, injured, #,e.'attacked ; which, rajfie, 
of a suit. to the kinyj or to the Chief Judge, avedayati, 25 
informs, ue. respectfully complains, Chet, in case, 
of that, tad, which forms the complaint, is the subject matter of a 
iudicial proceeding, Vyawaharapadam. Vyawahara or judicial 
proceeding ia that which has for its co mpoue nt parts, the plaint, 
the answe r, the doubt, reasons, deductions, the evidence, the .decision 30 
and the-xeasona thereof ; ita pada, its ( 1 . «. n/'* Vyawahara) subject. 

This is its general definition. 

That (VyatcaMra) morever, is twofold; a plaint founded on 
suspicion, and a plaint founded_on_fects. As says Narada*; — "A 


■ 1. 1.27.' 
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and a p'amt tounded o /nnHacts, when the stolen goods 

(a=Eendant’skeep.ng)tedooW.O_^^ the goods stolen or any 
have come to light • J*? „ , ^mlnif to lif^ht ”, therefore 

other evidence (thereoi). By g or direct proof. 

is meant tracing (th „„eover two-fold; (1) Containing 

A. plaint fonnded on containing the statement of an 

the statement of “ ' a, ^ „ "Having taken gold iic. 

a"dotrnfi glveu hack,". "He (^e 
from me, he ttne „ Kalyaya.lia.‘ also has 

tmiast act. 

Thls(rso>cnl.drn) moreover U divisible into 18 

^ ’ sava Manu’:--‘‘OE these (1) the first is the Ee- 
. ps„ 4 oovery of debts; (2) Deposit, 0) Sale without 
" ownerasrp. (4) Concerns of . several .. partners 

.1. /st.nd Resumption of gifts. (6) Non-payment of wages,- 
m Breach of contract, (8) Rescission of sale and purchase, (0) Disputes 
? . -,1,, owner (of cattle) and bis servants i (10) the law of 

between the owner (ct ^ (,S) Theft, 

Boundry- „ jC Adultery or seduction i (16) Duties of 

(14) Heinous (■ ( ) («) and Gambling aid betting. 

^-brarettlR wo‘rl?th:cigbtee’„\o;ies of Jndieisi Proceedings. 

on Even these have became moUiplled into many more by the varieties 

rf he points at iesoe. A. says Marada- -.-'■Tbeir brsnebe, amount 
m one hnndrea and eight It (a judieisl proceeding) is said to have 
a hundred branches on account of the mnltifarionsness of human 
transactions. ’ 

VO The anther points out that by the expression 'it he informs 

' the king’ is meant, he himseU voluntarily goes and informs, and not 

'under instigation of the king or his servants. As says Maim*:— 

“ Neither the ting or any servant ot his shall themselves cause nn 


ir> 


20 


1 . Verte 139. sriflij « »noll»«r «a<ling. 
3. I. 20. 


2, Oh. VIII. 4-7. 
4. Oh. VI1I.43. 
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action (iawsuit) to be Btorted, or hush op one that has been brought 
by another.” ^ Paraih, o/ZiCrs. t. d. by one, two, or many othersj 
the Author indicatea hereby that a dispute may arise between one man, 
and one, two, or many men. The text o£ Narada vh. — “Men con- 
versant with law lay down that disputes between one and many, with 5 
women, and with servants, are inadmissible as a suit’’ refers to suits 
having different causes of action. 

By the expression 'informs the king^ is also meant ‘that clad 
in a decent or simple dress, the plainttft shonld inform the king' when 
questioned by him. When the complaint is proper, (i. e. according 10 
to lawl, then the summoning of the defendant by sending a seal &c., 
and the non-summoning of those that are beyond the court’s jurisdic- 
tion, or exempt from it (as facing afflicted with disease) being evident 
from the context, has not been expressly mentioned. This, 
moreover, has been clearly laid down in another Snirti^: 16 
*'At the (proper) time, he (i. e. the king or hia prosy) should 
thus inquire of the applicant^ standing and speaking before him : 
what is your suit for, and what is your grievance ? , Don’t fear, 
speak, 0 man ! By whom, where, when and for what (have 
you been) troubled? Thus should he ask one who has come 20 
to the court. Thus interrogated, what he speaks (as his 
grievance) he (i. c. the king) should consider along with the 
CouDcillorfi and the BrShraanas ; and if the complaint be proper or 
one according to law, (an order bearing) the seal, ora messenger, 
should be sent to summon him (defendant). 25 

“The king should not cause to be summoned a person who is 
afflicted with a disease, a minor, the old, one in 
Cases where sum- difficulty and one engaged in (religious) duties ; 
mons may or (nor) a person who woold suffer great loss* if he 
may not issue. were summoned, a person afflicted with pain 30 
(caused by the separation of relations); persons 
engrossed in the king’s service, or in celebrating festivals ; the 

1. Tte Balambhatti and the Vis'Wes'wari give an altornative.meaniDg 
tlins; “ nor should he accept a plaint presented nnjustifiably by a party. ” 

2. Katjayana Verses 8G-88. 

. 3. Plaintiff: — Lit : one who pleads bis cause in conrt. The reading given 
in the foot-note is adapted : another readlngis 'ataading in a hamble posture.’ 

■i. Balambbatfi P. 0 L. 5 &c. 

IS 



648 


Afttlkshari— not U $ummon(ci ? excqtliont. 


r ydJUacali^a 

L VtTtt S. 


‘mtoricated ; persons possessed by evii spirits ; idiots or the insane ; 
the aggrieved, or persons who are dependents (nor) a young and 
helpless woman, a high*boro lady, a woman recently delivered, a maiden 
belonging to the highest tribe; (becanse) these females are declared to be 
5 dependent on their tribes. ’A anmmons is allowed against women 
upon whom their families are dependent, profii* 
Exceptions. ' gate women, and those who are prostitutes, as 
also against sneh as are of low birth or are 
degraded. Taking into consideration the time and the place, as also 
10 the importance or otherwise of the cause, the king may cause even the 
infirm &c. to be summoned and brought comfortably by means of 
conveyances. He may even summon, in weighty matters, hermits 
and the like, who have retired into thn woods, after* notice of the 
complaint' taking care however that be thereby does not give any 
16 offence.” 


The law of orreatS which is plain in itself, has been laid down • 
by NSrada* : — “A plaintiff should arrest a 
Arrest. defendant who absconds when the cause is about 
to be tried, and one who disregards the plaintiff's 
20 words, until the legal summons has been issued. Confioemeut to a 
place, arrest Cor a limited time, restrictions regard- 
The fou^fold di- log travelling, and prohibition from a specific act ; 
vision of arrests, this is the fourfold division of arrests. One 
subjected to an arrest must not transgress 
25 it. If one arrested at s time propsr for arrests transgresses 

his arrest, be sbonld be punished. One who, in causln”' an 
arrest, acts improperly, shall also be liable to punishment. One 
arrested while crossing a river, or in a forest, or in a bad country, or 
during a great calamity, or while in rimilar predl^ments, commits no 
30 fault by transgressing his arrest- One about to marry, one oppressed 
by a disease, one about to offer a aao-ifice, one aflSicted by a calamity, 
as also one (already) accused by another, and one engaged in the kind’s 
service j (as also) cowherds engaged in tending cattle, cultivatnrs “ n 

l. VerteiOr.SS. ' ■” “ 


2. 'At their leisan, and by means of conveyances’ UafanSAatti 

ascertained the 


4 . 1 . 47 - 64 . 
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Verse S. J 

the act of sowing the crops, artis<kna while engaged in their own 
occupations, and warriors during warfare. 


Arrest means a restraint by the king’s orders. The weak and 
others (exempted) shall depnte their son or some 
•Page 5. other relative; and these (relatives) will not 5 
become liable for speaking without authority for 
another, as will be seen from the text of Na.rada‘: ‘*He, who is 
not either the brother, the father, or the son, nor is one acting under 
on order or authority of onother, and speaks for him, deserves 
punishment ; as does he who makes contradictory statements in 10 
judicial proceedings.” (5). 


Viramitrodaya 

The iovestigatioo of a Judicial Proceediog (Vyavahdra) being 
dependent on the knowledge of the subject of a judicial proceeding 
( VyataMra-tiaAaya'jndna ) the Author mentions generally the subject IS 
of a Vyavahdra 


Yajuavalkya, Verse 5. 

Mdrgem * by a way t’.e., means which is outside the iSmrfie and 
good usage ; paraiVdcf^arj^tfaA, * by others injured’, t'.e., outraged ; 
rdjfle, * to the king of the attack by another, dvedayati, ‘informs 20 

< that then becomes vyjvdAdrasya padam, * the subject for a judicial 
proceeding snch as the Kecovery of Debts and the like. 

By the use of the word cdef ‘if’, it has been indicated that the 
initiation of a dispute sbonld not be started by himself. That has been 
stated by r/Ianu’ : “ Keither the king nor any servant of his shall 25 
tbemselres csase aaj sctha (law salt) to ho started, or hash ap ono that 
has been brought by another.” The reading yatf*, ‘ which is approved 
of IVIis^ra and others. Which, e.y., the Recovery of Debts and the Hko 
be informs that shonld be utilised. 

The plnral in paraiA, ' by others % is where the matter at issue is 30 
one. Where, however, the points at issue are different, the text of 
Karada* applies: “Of one with many, against women, or against 
agents, a dispute is admissible.” 


1. Ch. II. 23; 

S. In the place of ehet ( if. 


2. Oh. VIIL 43. 

4. Oh. II. 12. first quarter. 
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th# uae of the word Ai, ‘ iodeaJ ’ it is intended that what has 
been complained of, must neceBsarily be investloated. There, BrhaspatU 
mentions a special rule “ The preceptor and the pupil, the father and 
the eon, tbe husband and the wife, the master and eervant, nf these 
5 when brought together, a dispate is not permissible. Of one with many, 
with women, and with earrante, a diapate is inaJmissible, ae has been 
declared by the learned. That which has been excIuieJ by the king, as 
also that which Is likely to he against the interests of the citizens, or of 
the nation in entirety, as also aiinilarly of the auljects. Others also as 
10 are antagonistic to (the interests of) the City, village, 'and the people in 
general, alt such disputes have been declared as ina Imissihle.” 

That Bobject of a judicial proceeling, moreover, generally is of 
two kinds, from a plaint founded on snspieioa, and a plaint fonndrd on 
certainty. A plaint, moreover, is two-fold, in the form of an assertion 
16 and in the form of a denial ; as * my gold has been taken away by him *» 
and ‘ Having taken money as a loan from me, he does not give.* As 
says EatySyaca^ What lejoet, be biutelf does not wiab to do, or 
who does what isuojuet*'. Mano* particularly classities the topics fora 
judicial proceeding thus: •' Of these, (1) the first is the recovery of debts, 
20 (2) deposits, (3) sale without owoerahip, (4) concerns of several partners 
together, (b) and reenmptios of gifts, (3) non-paymeot of wages, 
(7) breach of contract, (8) resciesioQ of sale and purchase, (0) disputes 
between the owner (of cattle) and the cowlierds, (10) the law of boundary 
disputes, (11) assault, (12) slander, (13) theft, (14) heinons oITsDces, 
S5 (15) adultery or sednetioo, (10) duties of husband and wife, 
(17) partition, (18) gambling and betting; these are in this world the 
eighteen topics of Judicial Proceedings.** (o). 


S'Qlapaui. 

Tajuavalkya, Verse 5 

In a way outside the Smrlts and good usage, one pursued by another, 
30 either monetarily or bodily, one complains when troubled, that is the 
point for the investigation by a Judicial ProcsedlnB. . That is of eighteen 
kinds, so says Maun* : “Of these (1) the first is the recovery of debts, (2) 
deposit, (3) sale without ownership, (4) concerns of several partners 
together. {&) and resumption of gifts, (6) Non-payment of wages, (7) 
35 breach of contract, (8) rescission of sale and purchase, (9) disputes 
bet^Een lb. o«i.M (o[ c.lu,) Md He cowieid, (10) the la«- o! bouiidaiv 
aUpute., (U) .raaolt, (IJ) ,l.„der, (13) theft, (U) h.mous ,,5^ 

.deltcty er eedeciim, (is) d ati.. „( hasbend snd wife; (17) ca.liMm • 

1. See Nimda II. IS, last t^oarter. ’ — 

2. Verse 1S8. 


.,3. Oh. VIII. 4-7, 
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(18) 5nd gambling and betting; these ate in this world, eighteen topics of 
-.a Judicial Ptocoeding. 

By the expression if he ‘Informs’, is meant that by himself a 
•dispute should not be storted. Brahftspati states a special rule, “The 
preceptor and the pupil, the father and the son, the master and servant. 5 
of these if brought In conflict together, a fudicial trial cannot be 
admitted ” (5). 


When the defendant is brought bjr one of the (three) modes, 
vh., bj the signet, the written order, or the messenger, what further 
should be done ? So the Author repHea 10 

Yajnavalkya, Verse 6. 

In the presence of the defendant should be reduced 
to writing whatever is alleged by the plaintiff, and marked 
with the year, the month, the fortnight, the day, the name, ^ 
the caste, and the like. 15 

Mitakshara What is asked for is the artha, (tljo relief 
sought) the object to be accomplished *, and a plaintiff {Arthi) Is the 
one who sets it up. His opponent ia pratyarthi, the defendant. 

Before, agratah, tasya, (of) him, I e., In the 
The Charac* presence of him, lekbyain,5^(3uW fir err/Z/en, should 20 
terUtics of a be reduced to writing. Yatha, whatever, in which 
Plaint. mode ». e., as alleged before at the time of making 

the Orst complaint ; nnd not otherwise ; for in 
that case on the ground of departure (from the first complaint) the 
trial would be vitiated. For^ “one who altera his former statement, 25 
one who shuns the judicial proceeding, one who does not put in an 
appearance, one who makes no reply, os also one who obscond.s a^ter 
being summoned; these are the five varieties of a faulty (fJina) 
litigant.'' 

1. Nfirada II. 33. KutySyuna states the several amarcements for 
ttiese; thus : see verse 202, 

i s ti 

^ toil’?: visroj i 
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By thfl nae of the wofil ill, ‘ indefii ' it la iolended that wbat has 
been complained of, tnuat oeceasarily be inrestigated. There, Brbaspstil 
meDtioDS 8 special rale “The preceptor and the pupil, the father and 
the eon, the husband and the rrtfe, the master and sarrant, of these 
5 when brought together, a diepnte ia not permissible. Of one vrith many, 
with women, aod with aerTaote, a dtspnte is inadmissible, aa has been 
declared by tbe learned. That which has been excluded by the king, as 
also that which is likely to be against the iotereste of the citizens, or of 
the nation in entirety, as algo eimilarly of the subjects. Others also as 
10 are antagonistic to (the interests of) the Oily, village, 'and the people in 
general, all such disputes have been declared as inalmissihle,’' 

That eabject of a jadteia) proceeliog, moreover, generally ia of 
two kinds, from a plaiot founded co sasplcion, and a plaint foanded on 
certainty. A plaint, moreover, ia in the form of an assertion 

16 and in the form of a denial j as ‘ mj gold has been taken away by him *, 
and < Having taken money as a loan from me, he does not give.’ As 
eaysSStySyfioa*:— “What isjast, be himself does not wish to do, or 
whodoee what is unjust MsQu’ partieularly classtlies the topics fora 
judicial proceeding thus: “ Of these, (1) the first is the recovery of debts, 
20 (2) deposits, (3) sale without ownership, (4) concerns of several partuera 
together, (6) and reeumptioo of gifts, (C) Don>paymeot of wages, 
(?) breach of contract, (8) reeciesioo of sale nod purchase, (0) dispntes 
between the owner (of cattle) and the cowherds. (10) the law of boundary 
dispntes, (11) assault, (12) slander, (13) theft, (14) heinous ofiences, 
25 (15) adultery or seductioo, (16) duties of husband and wife, 
(1?) partition, (18) gambling and betting ; these are in this world the 
eighteen topics of Judicial [’roceedings.” (a). 


S'olaiopi. 

Tajuaralbya, Terse 5 

In a way outside the Smrtia and good usage, one pursued by another, 
30 either monetarily or bodily, one complains when troubled, that is the 
point for the investigation by a Judicial Proceeding. . That is of eighteen 
kinds, so says Munu’ : “Of these (1) the first is the recovery of debts, (2) 
deposit. (3) sale without ownership. (4) concerns of several partners 
together. (5) and resumption of giCU, (6) Non-payment of wages, (7) 
35 breach of contract, (8) tescission of sale and purchase, (9) disputes 
between the owner (of cattle) and the cow-herd, (10) the law of boundary 
disputes. (11) assault, (U) slander, (13) theft, (14) henious offences (15) 
adultery or seduction, (16) duties of husband and wife; ( 17 ) partiHon- 

1. See Nirada If, 12, last (quarter. 

2. Terse 139. 


.. Oh. Till. 4-7. 
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(18) Bi.a goblins and belting; theso are in thie 'vorld, eighteen topics of 
-,a Judicial Proceeding. 

By the expression if ho ‘infomia’, ia meant that by " 

■disnute should not bo started. Btahaspatl states a special rule, The 
^ i ni\ thfl Duuil tbo father and the son, the master and servant, 
X‘:‘e°'if“birhtrlS:t together, a indicia, trial cannot be 
admitted” (5). 


When the detendant is brought by one of the (three) modes, 
nr by the signet, the written order, or the messenger, what further 

should be done ? So the Author replies 

Vaynavalkya, Verse 6. 

In the presence of the defendant shoidd be reduced 

the caste, and the like. 

Mitakshara :-What is ashed tor is tte 
sought) the object to *>= 

one who sets It "P' P^^g^lah. tasya, (oi) him, i.e., in the 

The Chsrae- pressnceofhim,lekhyain,sjoa!d(.ii wdreii, should 
terhdes of a L reduced to writing. Yatha, * e«r, .n which 

P rint niode i. e.. as alleged before at the time of making 

the first complaint ; and not otherwise , tor in 

“ -- 

.1 . o.., 

litigant." 


10 


20 


1 N’rada II 33 Kitytlyana states the aeveral amercements for 
theses thus s see verse 202. .. r- 

Msq^lff " 



552 MILLkBhBr!l>^CaitC<Mr( B/th« 2 ’/iiint. ^Y&jltavtiaViya 

The allegations of the plaintiff h&Tiog been once reduced to 
writing at tbe time of the first comp’aint, it 
P. 5. L. 9. might bo said that writing it over again would 
be meaningless, so tbe Author says: Sa^dS,*, 
6 masetyadi, year, month — marked with the year, month, 

fortnight, date, day &c., as also bearing tbe names of the plaintiff and 
the defendant, and their castes such as Brihtnans &e- By the word 
Adi, d'C*, ore also included the amount, the quantity, place, time, 
reason for forbearance’ and the like (At^ni)- As has been said^ ; — 
lO *‘That is termed a plaint or complaint, which is presented or 

made to the king, and which contains (the Ar/ha) 
P. 5. L. 13. the cause of action, which is in accordance with 
the law> which U complete and devoid of 
confusion, which contains the point at issue, which is couched in 
15 significant language, and which is consistent with tlie claim made 
out ; (which is) intelligible, not inconslslant, certain, capable of proof, 
concise yet bringing out tbe whole cause of action, not impossible in 
regard to place or time} wbicb contains the year, tbe season, the 
month, the fortnight, tbe day. the time, the country and the particular 
20 district, tbe village, the bouse or dwelling place, the point at issue, 
tbe designation, the caste, the personal description and age ; which 
contains the measure and quantity of tbo object to be secured, the 
names of tbe plaintiff himself and of the defendant, and (which is)^ 
marked with the names of the ancestors of himself and of tbe defendant • 
25 respectively, as also with tbe names of kings ; (which contains) the 
cause' of forbearance and tbe injury done to self (tbe plaintiff); in 
which are mentioned (the names of) the grantee and the grantor." 
Bhdshd is the same as PrettijnA or PatjAu. It bus no other meaning. 
The point to be noted is that at the time of the first complaint, on^ 
30 the cause of action is written, while in the presence of • the defendant 
the year, the month, and other particulars are written. 

AUhongU the specification of the ytor is not necessary in all 
proceedings, still it is essential in trials coucerninf» 
P. 5. L. 19, deposits or pledges, gifts, and sales, on accoun't 
35 of the text **In the case of pledges, gifts, or 

1. crntfOT— It*Mon ior forbearance— i. «. -where the suit h apparentlr 
broueht afeer th» proper time, plaintiff has to explulu the delay 
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sales, prior transactions have preponderance". And also in money 
disputes, such as in a case where a certain definite amount was 
.brrrowed by a certain person and was repaid in the same year, and 
again in another year the same amount was borrowed by the same 
person, bat on demand he sets up repayment, the utility of the 5 
prescribed rule would be that payment and repayment in another 
year would be proved. The same (rule) would apply in the case of 
months. The provisions regarding (the specification of) country, 
place &c. however, apply only in transactions concerning immovables, 
oh account of the (following) text.*: "In suits for immovable lO 
property, these ten (particulars) should be entered in the plaint v!z. 
the province, the village or town, so also the particular site, the caste 
and names (of plaiotiif and defendant), the names of neighbours, the 
measurement and (descriptive) name of the field, the names of the father, 
the grand-father &c. as also a description of former kings. ’’ Counfry, 15 
e, g. Osntral Province &c.j Place or village such as VhrAnasi &c.j 
Particular iUe le. house, field &c. of the same village (town) properly 
identified and marked out by the specification of boundDrles on the East, 

West, &c. Caite — t. e. of plalntiS and defendant such as Btahmaoa &c. 
Nams-^i e. D^vadatta &c. Neighbours i. e. people residing on the 20 
adjoining land. Measurement i. e. of land such as a nivarlana^. 
Name of the field — such as — a rice-field, or a rotation-crop 
field ; black-field, white-field &c. And also names of the father and 
grandfather of the plainfiff and the defendant ; and also a «;7flc»/ica//a» 
of names of the three previous 'kings. The object intended is that 25 
the year, month &c., in each transaction should be written as much 
only as va necessary for that transaction. 

Such being tlie characteristics of a plaint, those (plaints) 
which are-wanting in these essentials, but present 
* Page 6. an illusory appearance of a plaint, are evidently 30 
vicious plaints, and bo vicious plaints, have not 
been separately mentioned by the Lord of YogU^ ( Yogis'toara)^ 

Others* have mentioned for the sake of (greater) clearness: 

" The king should discard a vicious plaint, which, is impossible, does 


1. of Katjajana. 127, 128. 

3. t. «. the sage Yijnacatki/a. 

4. see Btltaspati III. 6, 9, lOj and Klatydyana 160. 


2. ». €. 20 rods. 
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not disoloas any injnry (to plaint®, i. maaninglea, or cinseleas, 
cannot bo proved, and which is contradictory. ’ Impossible, ns r.j- 
‘ the defendant having taken my hare's horn, does not return it, 
Conlainmgosdisdosiog no mjnry, as o.g. ‘the defendant moves 
6 about in his house in the light of the lamp of my house 
,l/«immo!ess, i. e. devoid of a definite meaninge. g. ka, cha, ta, 

ta pa,ia,da,da,ha,&c,Clmseto,05e.J.this Devadatta reads in a 

ch’armino voice near my house &c. IneapoUc of proof, as e.g. I 

was ridiculed by Devadatta with the knitting of his brows ; this is 

10 incapable of proof on account of the impossibility of the means (to 
prove it). Having a transitory character, (there is) no poa»ibility oE 
(obtaining) a witness much lessa writing > nor, bsing trifling, would 
it (the Eact) be amenable to an ordeal. Contradictory, e.g. * I was 
abused by a dumb man "&C. Or such as are opposed to the (usage 

15 oE the) town, nation &c. 

These are reEutable by their very nature, and thereEore are 
not specified. Even here “ the impossihU &c.,” 
L. 8. are selected as iliostratloas for the sake tdE 

explanation,* that too does not put away a 
20 plaint which is a combination of several counts. " All the following 
plaints are declared as inadmissible, tie. that which is prohibited by 
the king, which is hostile to the (interests of) citiaens, or to the whole 
nation.^or to the ministers; as also others which are hostile to the 
usages oE the city, town or eminent citizens’' 

25 It has been said above tljat “ a complaint which joins together 

several causes oE action is not allowed’’; but 
L. 13. there would bj no fault in such a c.sse, i£ it is 
expressly described as a plaint * mixed up oE 
many objects’, it being unobjectionable to allege that ‘'my 
r>0 gold, clothes, or silver has been taken away by this man.’* 


1. sjiqil: — MeanB a clearer explanation b/ drawing auen'ion to Ibe 
component parts ot the sentence or words, as opposed to a rough, or general, or 
popular conception. It is the enmo as ftn sometimes used elsewhere. 

The meaning is that we know, without tUis text, that plaints which are 
are TOimw* and must be rejected j elill the text is used to make the gist 
of the meaning of the word fr« clear. By tjwiw here is meant the tjrin'it of the 

wordow. still these eevoral texts (denoting do not includo the 

case of To* o* Vttma at all, as the only defect of 

that plea is that it cannot be gone into simultaneously. 
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Verte 6, ] • . 

I£ it be Bald that a plaint becomes vicious on account o£ 
mixing together several counts in suits for ‘the recovery of debts’ &c., 
that too will not hold. For, the plaint is allowable which contains 
averments like the following, viz- ‘ He borrowed my rupees at 
interest V I gold into his hand’ and ‘he deprives me of 5 

ray field.’ Only (in such cases) on account of a difference in the 
causes of action the trials are held separately in auccegsion and not all 
together. As says Katyayana*: " A king, desirous of arriving at 
the truth, may undoubtedly admit even that plaint which contains 
several counts, but which ia in conformity with the principles of iO 
law. ” Therefore the meaning of the rule is, that a plaint containing 
several counts will not be allowed to be established in all the counts 
at one and the same time. 

The word ( ^rMi ) plaintiff, includes his son, grandson 
&c., as they have a common Interest. One specially appointed 15 
as an agent, is also presumed to have an identity of interest on 
account of the appoiatmant, according to the t6Xt* — ‘‘If one is 
deputed by the plaintiff or is chosen by the defendant as las 
representative, his success or defeat is regarded as that of the party for 
whom he (the representative) pleads. ” The success or defeat of 20 
the agent or representative is of the original principal only. 

This, moreover, should be jotted down upon the ground or on 
a board with white chalk, and after it has been 

L. 21. revised and corrected by rubbing off and rewriting, 

it should be written down upon a paper, according 25 
to tbs Sallowing text of JCatySyana* viz. “ The Pfddvhi&ka or 
the Chief Judge should get down the plaintiff's statement, as made 
by him in his own way, on a board in white chalk, and then on a 
paper, after it has been revised.” The revision and correction should 
be made only while yet the answer (of the defendant) has not been 30 
filed, and not thereafter, as otherwise there is the fear of the 
proceeding never ending. 


1. Verse 137. 

2. Of N&tada I. 22. 

3. Verse l3l. 
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not disclose any injury (to plaintiff), is meaningless or causeless, 
cannot be proved, and which is contradictory.” Impossiblt, as _c.^- 
‘ the defendant having taken my hare’s horn, .does not return it, 
Contamingordischsmg no injurg, e. p. ‘the defendant moves 
6 about in his house in the light of the lamp of my house . 
SleamngUss, i. t. devoid of a deffnite meaning c. g. ka, cha, ta, 
ta,pa,ja,de, da.ba.&c.C’mKcfesa.asc.p. this Devadatta reads in^^a 

charminv voice near my house &c. Incapable of proof, as e.g. I 

was ridlcoled by Devadatta with the knitting of his brows”; this is 

10 incapable of proof on account of the impossibility of the noeans (to 
prove it). Having a transitory character, (there is) no pos'^ibility or 

(obtaining) a v?itne33 much less a writing ; nor, bsing trifling, would 

it (the fact) be amenable to an ordeal. Coniradictorr/, os e.g. " I was 
abused by a dumb man ” &c. Or such as are opposed to the (usage 
15 of the) town, nation &c. 

These are refutable by tbelr very nature, aud therefore are 
not specified. Even here the impossible 
8. aro selected as illustrations for the sake ‘of 

cspianatioo/ that too does not put away a 
20 plaint which is a combination of several counts. " All the following 
plaints are declared as inadmissible, rir. that which is prohibited by 
the king, which is hostile to the (interests of) citizens, or to the whole 
nation, or to the ministers ; as also others which are hostile to the 
usages of the city, town or eminent citizens” 

25 II has been said above that “ a complaint which joins together 

several causes of action is not allowed’’; but 
L. 13. there would bj no fault in such a cise, if it is 
expressly descrilwd as a plaint ' mixed up of 
many objects’, it being unobjectionable to allege that “ mv 
r>0 gold, clothes, or s ilyer has been ta ken a way by this man.” 

1. Means a clearer explanation b/ drawing n’.ten'ion to the 

component parts ol the sentence or words, as opposed to a rough, or general, or 
popular conception. It is the tamo as rtrX't: tHH sometimes used elsewhere. 

The meaning Is that w© know, without this text, that plaints which nio 
are ’Wntns and must be rejected; still the text is used to make the gist 

of the meaning of the word UH clear. By here is meant the of the 

wordqti. still tliese several texla(denoaLg(r«Tj,i5,s) do not Incluflo the 
case of For It ie not a case of vamig at all, as the only defect of 

that plea la that it cannot be gone into simnltaneonaly. 
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If U be said that a plaint becomes vicious on account of 
mixing together several counts in sqUb for ‘the recovery of debts' &c., 
that too will not bold. _ For, the plaint is allowable which contains 
avermenta like the following, viz. * He borrowed my rupees at 
interest \ ‘ I delivered gold into Ins hand ' and ' he deprives me of 5 
my field.’ Oaly (in such cases) on account of a difference in the 
causes of action the trials are held separately in succession imd not all 
together. Assays Katyayanar’s “ A king, desirous of arriving at 
the truth, may undoubtedly admit even that plaint which contains 
several counts, but which is in conformity with the principles of 10 
law. ” Therefore the meaning of the rule is, that a plaint containing 
several counts will not be allowed to be established in all the counts 
at one and the same time. 

The word {Artk}) plaintiff, includes hts son, grandson 
&c., as they have a common interest. One specially appointed 15 
as an agent, is also presumed to have an Identity of interest on 
account of the appointment, according to the text* — “ If one is 
deputed by the plaintid or is chosen by the defendant as his 
representative, his success or defeat is regarded as that of the party for 
whom be (the representative) pleads. ” The success or defeat of 20 
the agent or representstivo is of the original principal only. 

This, moreover, should be jotted down upon the ground or on 
a board with white chalk, and after it has been 

L. 21. revised and corrected by rubbing off and rewriting, 

it should be written down upon o paper, according 25 
to the following text of Katyayana^ viz. The Prddvivdka or 
the Chief Judge should get down the plaintiff's statement, as made 
by him in his own way, on a board in white chalk, and then on a 
paper, after it has been revised.” The revision and correction should 
be made only while yet the answer (of the defendant) has not been 30 
filed, and not thereafter, as otherwise there is the fear of the 
proceeding never ending. 


1. Verse 137. 

2. OiKAraaaI.22. 

3. Verso 131. 

4 
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not disclose any injury (to plaiofilE). ia meaningless or ciuseless, 
cannot be proved, and which is contradictory. ” Impossible, as tf.y- 
‘ the defendant having taken my hare's horn, .does not return K, 
Containing or rfisclosmy no injury, as e. g. ‘ the defendant moves 
5 about in his house in the light of the lamp of my house . 
il/ieanmaless, «. r- devoid of a definite meaning e. g. ka, cha, ^ 

ta. pa,j9, da, da, ba,&c. CausrfMs.ase.^. this Devadatta reads in^o 

charming voice near my house &c. Incapable of proof , as e.g. I 

was ridiculed by Devadatta with the knitting of his brows”; this is 

10 incapable of proof on account of the impossibility of the means (to 
prove it). Having a transitory character, (there is) no pos'^ibility of 

(obtaining) a witness much less a writing ; uor, being trifling, would 

it (the fact) be amenable to an ordeal. Contradielory, as e.g, ” I was 
abused by a dumb man '* &c. Or such as are opposed to the (usage 
15 of the) town, nation &c. 

These arc refutable by their very nature, and therefore arc 
not specified. Even here ” the impossible 
h,. 8. are selected as illustrations for the sake * 0 ! 

c:cplanatioD/ that too does not put away a 
20 plaint which is a combination of several counts. " All the following 
plaints are declared as inadmissible, vis. that which is prohibited by 
the king, which is hostile to the (interests of) citirsns, or to the whole 
nation, or to the ministers; as also others which are hostile to the 
usa^^cs of the city, town or eminent citizens" 

25 It has been said above tiiat “ a complaint which joins together 

several causes of action is not allowed"; but 
L. l3. there would bi no fault in such a case, if it is 
expressly described as a plaint ' mixed up of 
many objects’, it being unobjectionable to allege that ‘‘ my 
30 gold, clothes, or sil ver h as been t aken away by this man." 

1. iteans a clearer expUnation 1/ drawing nUen'io^ tT'tlie 

component parts ol tlie seotence or words, as opposed to a rough, or generni, or 
popular conception. It is the same as PH sometimes used elsewhere. 

The meaning is that wo know, without tiiis text, that plaints which nro 
swtwj arc 'mi'tiwa and must be rejected; etill the text is used to make the gUt 
o! the meaning of the wtird up clear. By rjHiw hero is meant the rgwi'h of the 
word up. stUl these asTeral toxte (denoting upimpis) do not inclndo the 
case of 3i5furu;B#i’n. For it is not a case of UPWP at all, as the only defect of 
that plea ia that it cannot be gone into tlmnUoneonsly. 
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If U be said that a plaint becomes vicious on account oE 

f ‘“Ct bTd"'r‘i!r;St'“ 

that too will no ‘ He borrowed my rupees at 

TT- ‘itutedgdlintohis hand- and ‘he deprives me oE 
ray field’- Only (in such cases) on account o£ a difierence in t e 
^ ' t »cHon the trials are held separately in succeision and not all 
causes oE a vStvavana' : “ A king, desirous oE arriving at 

ihftrmh maVnndonhtedly admit even that plaint which contains 
the truth, may conEormity with the principles oE 

several „E the rule is, that a plaint containing 

sev«al colts will not be allowed to be established in all the counts 
at one and the same time. 

The word (JrtK) plaintiEE, includes his son, grandson 

r-v;:: 

nf; t, ri: 

iTesentative, his success or deEeat is regarded as that of the party for 
wtomhe (the representative) pleads. " The success or defeat 
the agent or representative is oE the original principal only. 

This moreover, should be jotted don-o upon the groand or on 
’ a board with white chalk, and after it has ^ been . 

L 21. revised and corrected by mbbiog off and rewriting, 

it should be written down upon a paper, according 
to the following text of Kat 7 ayana’ viz- *' The Prddvivdka or 
the Chief Judge should get down the plalutiff’s statement, as made 
by him in hia own way, on a board in white chalk, and then on a 
paper, after it has been revised.” The revision and correction should 
be made only while yet the answer (of the defendant) has not been 
filed, and not thereafter, as otherwise there is the fear of the 
proceeding never ending. 


10 


20 


30 


1. Verse 137. 

2. Of NSradal. 22. 

3. Verse 131. 
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L ^'^r^e e. 

Heiic3 Narada^ has said 1 “ He ( t. e. the Judge) may make 
corrections in the comp’ainint’e first complaint so long as the answer is 
not received; being stopped by the answer, the correction should cease/’ 
IE the Councillors cause an answer to be filed without revising the 
5' plaintiff’s first complaint, then the CounciHors should be punished 
according to the punishment laid down in the text* 

“ out oE passion, avarice &c.”, and the trial shonld be re-commenced, 
by the king, commencing with the solemn affirmation. 


Viramitrodaya- 

IG Sach a Jadfetal Proeaadiog baa fane /eet (or so as tie 

Anther will state hereafter, there, first Iq the part regarding the Plaint, 
the Author states the faoctioa of the king* 

YSjSaralkya, Verse 6. 

* hy the Plaintiff ’, PratyarfAinO'oyraro, ' in the preieoee 
16 of the Defendant’ shoald be eaaseJ to be written, fsmi, * the year 
mABah, * month ’ is welUhoown ; tadordham, ‘ half of that t.t,, the 
fortnight } ahahi * the day *, these are the periods for a plaint, i.a,, 
these periods of time are for the part dealing with the Plaint. hf&majAti, 
' name anl caste *, i e., of the Defendant, as also of himself. 

20 By the use of the term A’di, ‘and the like/, are included, the 

quantity of the amount aud the like statoj by Eatyayana* thus ; 

The amount of the claim, the materia) and the qnantity ; similarly the 
name of oneself and also of the kinge in euceessiTe order, of the place 
of residence, also the name of the object in dispute, and in genealooical 
25 order the names of ancestors, tho (nature of. the) injury, the grantor 
and the grantee, and also other causes for forbearance— these shonld be 
stated in the plaint, and (the plaint) constitated. 


30 


By this— “ la such and such a year, such and each a month of 
myself by name each and snch, the grandson of such and such, the son of 
such and such, and of a partiealar caste, by snch and each a one the 

1 . Notfound in Narada* but sea Byhaspati HI. 15 
• — S’. YSjB. II. 4. p. 043 aboT*. 


3. i.t., either the klog himsel! lyhsg 
InTeetigslion or the Judges appointed by him. 

4. Vanes 125, 126. 


personally attending to the 
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graadsoQ of such sod soch, the soa of each and each and by oame each 
aud such, wikhia the territory of finch and such a king, somnch quantity 
of gold was taken aa a loan, for the repayment of that, a demand was 
not made by me npto such and finch a time out -of regard for his 
friendship ; or was demanded in the last year, &c., thus, containing 5 
these and like recitals comes to be the body of the written complaint to the 
king. But there, ‘yon owe me a hundred of gold, yon having obtained from 
me as much amount as a loan’, is the body of the Piaiut, ‘You should 
give*, is the expression of the relief, while the rest is useful fora decision.. 
Thus, where as much portion of the complaint becomes established, so 10 
mncb should be stated by the PJaintilTio the plaint, and be csnseJ to be 
written by the king, otherwise it should be noted that there may be the 
fault of an nnlisclosed preof. The magnitude of the amount as also an 
excessive cause of tronhle may also be included in addition. In regard to 
that also, jastice which is asked for, must be included in the drst '15 
information. 

*By the pleintiflf*— this is where it i» possible. When, however, he 
is not available, says Karada'r " If one be deputed by the claimant, or 
chosen as his representative by the defendant, he for whom he speaks, 
of those shali bs the victory or defeat. (22). He, who is not either the 20 
brother, the /ether, or the son, oor ie one acting onder an order or 
authority of another, and speaks for him, deserves punishment; aa does 
he who makefi contradictory statemeuts in judicial proceedings.'* (23). 

Brhaspati’ : “ For persons of immature intellect, for the dull, the 
intoxicated, the old, the women aud for persoos sofTering from a 25 
disease, one may depose for a plaint or an answer, even tboQgh the man 
may not have been appointed." 

In soma cases, however, Eatyayana* prohibits an agent tbns .* 

‘(In accusations for Dr&hmicije, druokeouess, theft, sexual interconrse 
with the preceptor's wife, a lepresentativo is not allowed, and even in 30 
similar other accusations such as, for homicide, theft, crim. con. with 
others’ wives, eating the uneatable, at also abdoctlon and despoiling 
of a maiden ; for abase, 'false measures, simUarly for hatred agaiast the 
king, a representative must not bo permitted to be given ; the Actor 
most plead in person." 35 

The dntiea .preceding the plaint, either of the king, or of the 
Complaioant, being too well known iu other Smfiie have not been stated 


1. Intr., Oh. n. 2S-23. 
5. Veri«»03, 0»,»6. 


2. Chll. 34. 
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J. Verst 0, 

by th« Author of this work. e.g.^ .says Katyayana’, “ \Vhea o 
pATty is in possession of a thing seised by him, a trial ehonfd not be 
started by the king ; it shoald either be reatcred to him, or it ehonld be 
deposited with a third patty." And Karada' s One who absconds when 
5 the cause is to proceed, who diategitds the plaintiff’s words, such a 
defendant the plaiotiiF may arrest, peodtog the summons being 
served (47). If one arrested at a time proper for arrests, tiansgresGes 
his arrest, he should be paoiahed. One who, ia causing an arrest, acts 
improperly shall be liable to paaiebmeat’’ (51). Also, “ Que arrested 
10 while ctoBsing a river, or in a forest, or in a bad country, or during a 
great calamity, or while in similar predicaments, commits no fault by 
transgressing his arrest." (49). So, "One about to marry, One oppressed 
by a dissaBe, one about to perform a eactifice, one afilieted by a calamity, 
ae also one who is accused noder the law, as also one engaged in sowing 
15 operations (52), Cowherds engaged in tending cattle, cultivatora in the 
act of gathering the crops, artisans also daring the period while engaged 
ia their occupations, and warriore daring warfare (63). One who has 
not yet arrived at years of discretion $ a messenger, ooe about to give 
alms, one engaged in a voW) those in difficnlliea also, mast not be 
SO arrested, nor shoald the king eummoo them" (54). 

Here, the excellence of the Plaiot is ' brief in words, but rich in 
meaning ’ as stated by Brhaspatl* and others. 

Of the faults. SDcb as stated io the text* > "Impossible, faulty, 
meaningless, causeless" and the like, and their abionee has been 
25 indicated by the ptehx dR in the expresaioa d-csdiram, * alleged’; these, 
moreover, tbrongh fear of ewelliog the treatise are not being 
expanded here. 

Plaintiff, however, must not depose contrary to his first informa- 
tion, as sBysBrhaspati J "That matter, moreover, which one alleges one 
30 must not change in form; nor should he rceort to another aUernative' 
if he resorts, he is (deemed to be) defeated in regard to the first.’’ 
Before, however, the inTestigatioo oommeocea, (here is nolosstothe 
pUinliff deposing more or leas. That says Narada’: “Before the 
answer to the plaint has been tendered by the defecdant, the plaintiff 
35 may amend his own statements so long as there is to sight of the 


el40. 


1. Yct86l20. 

5. 6ee Ch. III. 6. 

6. Cb. II. 7. 


2. 11.47,49-54, 

4. OlKitytyana Versf 
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The (answer by) confession and avoidance, JVfl/yaffasianrfanam, 
is, f-g. thas: ‘'trae it is that I received, but I returned 
P. 7. L. II. it, or obtained it as a gift.’’ As says Narada,* 
“If a defendant, admitting plaintiff's written 
5 allegations, sets up a plea, that is called a confession and avoidance.’* 
The (answer by a ) former judgment, Pr&nny^yam, or Pei Judicata 
would be where the defendant would speak thus, ‘I was sued by him 
on this cause of action, and In that suit he was defeated in a trial at 
law’. It has also been said by Katyayana*: ‘Tf a person, though 
10 defeated by the customary procedure, again files a written complaint 
the answer to him would be, ‘you were defeated formerly this 
is called the plea of former judgment.” 

The characteristics of a proper answer having thus been 
established, the viciousness of those answers ivhich 
15 P. 7. L. 17. are without the charactsristics of a proper answer, 
but which bear the resemblance of an answer, is 
self-evident. This has aUo been made clear in another SmpU* 
“That answer which is dubious, departs from the point at issue, is 
either too short or too long os compared 'with the point at issne, 
SO covering only a portion of the claim, and is of the like sort, cannot be 
called a proper answer. An answer which is irrelevant, incomplete, 
of concealed import, and is inconsistent, as also that which can be 
understood by an explanation (only), and which is unreasonable, is 
not on answer which will establish the plea set up”. Of these s 
25 Snndyd/iam, ‘ a dubious answer’ is e. g. where it is alleged that 
defendant borrowed 100 gold coins, the defendant answers ‘ yes, 

1 did borrow (sometbing) but (I am) not certain whether 
ICO gold coins or 100 .VdfAds.*’ Pfakrtadayaty ‘Departs from the 
point at issne, ' os where in o suit for 100 gold coins, the defendent 
30 answers ‘ I owe 100 punas *. AlyaZ/Kim, 'Too small,’ as where in a 
a suit for lOO gold coins, the answer is ' I owe five.’ Atibhuri, ‘Too 
large,’ as where in a suit for 100 gold coins, the defendant answers 

1. Of. Kityayana 170. 

2. Verio 171. 

3. Of. Raljlyaot 174, 176. 

4. AboW measare, ^,lh part of a ubi. ntrys tp™. 
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‘ r owe two hundred’. Pahshaihadeiavynpif Covering only a part 
^ Me cZa»m; as where in a suit for (recovering) gold, clothes, &c., the 
defendant answers — ‘only gold was recovered, nothing else’. 
Vyasiapadam, Irrelevant, as in a suit for recovery of debts, 
defendant answers ' with reference to an entirely different matter, as, 5 
e.g., in a suit for recovering 100 gold coins, defendant answers — 

* I have been beaten by ’ him *. Avy&pi, IncompleUi u e., not 
covering the particulars of the country, place, -dsc., ns, e.g., where it is 
alleged. ‘ He has deprived me of my 6eld to the east of Waranasi 
in the Central Provinces, defendant answers.’ “ Yes, I have 10 
deprived him of afield.” NigUdhdrtJiam, 0/ concealed import, e g., 
in a suit for 100 gold coins, defendant retorts thus ‘whatl Is it 
I alone who owe anything to him ? ’ Here by this dubious statement, 
it is implied that cither the Chief Judge, or a Councillor, or the 
plaintiff is in the position of a debtor to some one else and thus the 15 
fitatement has a concealed import Akdlam, Inconsistent, t.e., 
Contradictory having regard to the statements made before and after ; 
as in a suit instituted for -100 gold coios, defendant answers, ‘yes 
I did receive the arnouat, but I do not owe it.’ Vyakhydgamyant, 
Bequiring explanation, i.e., intelligible by the help of explanations SO 
required^ by reason of the implication or e.xpress use of cases and 
compounds (which are) difficult to split up, or by reason of the use 
of expressions current in the language of foreign countries. As for 
example, in a suit for 100 gold coins due under n paternal debt the 
defendent answers : * As for the expression griM(a-<sata (a hundred 2 > 

2. This Lia giren as ao iastaacc ot tha ’ ImpUcalha or express 
Q30 oi cases and campouads (which aro) difficult t» split up 

Here, the answer ol the defendant is capable of a two-fold 

interprctatioD— 

(1) From the Defeod&ut’s tide it ms; bs said, ' even eupposiac the 
expression yriAl(a~t'a{aiya piiu^ xneaos (bat laf f&thor had received a hundred 
coins, 1 do not sco Its connectioa with gold.’ 

(S) Tho plaintifi on the other hand, or cvea, the court might read 
iu tho defendant’s answer, 'an admission of (ho receipt of 100 gold coins 
by the father.* 

, And lastly, tho fact that (be answer is capable of an interpretatloa 
either way as slated aboro is in liself an erideoco of (a 'a compound 

diffionlt to be split up'; another reading ia DnATz^sirrelevcnt, faulty. 

5 



664 


Mttlkttiarl—Sfixhre t/pUdt. f Ydjhavalhffi 

\.VtTU7{l.) 


having been accepted), I do not know Ua connection with gold coins 
and my father.’ Here, the real morning (of the defendant’s answer) 
is this: "As for (the expression grihita-i atasya pjVuft) my father 
having accepted a hundred coma, 1 am not awarw of his having 
5 received gold coins” Ashram' Jlnreoiaric^At, t.e.* opposed to reason. 
As in a suit alleging ‘ he borrowed 100 gold coins at interestj but did 
not the principal,’ the answer is ‘ True, I have paid the interest, but 
not receive the principal.’ 

By the use of the word ' answer ’ in the ' singular number, a 
10 combination of answers is excluded. As says 

* Page 8. Kitty ayana * — ** That which admits part of the 

claim as true, sets up a spedal plea^ to another 
part, and makes a denial of a third. Is regarded as no answer on 
account of the mixture (of several pleas).” The same Author* thus 
15 explains the reason why such (a statement) is regarded as no answer s 
” In one suit, the harden of proof cannot lie’on two litigants, nor can 
both obtain judgment, nor can two proofs be adduced simuUaoeoasly 
in one suit.” In a combination of the answer by denial and by special 
e.\ceptioo it is incumbent both on the plaintiS and the defendant to 
20 adduce evidence, as has been said : " In the case of a denial,^ the 
proof rests on the plalntiS, while in a special plea, on the defendant.” 
The simultaneous proof by both in one transaction is contradictory. 
As for instance where the allegation is, he has taken gold and 
100 rupees ”, and the answer is gold was not taken, lOO rupees 
25 were taken, but were returned.’’ In a combination of the pleas of 
special exception and former judgment, the defendant alone has to 
adduce evidence. ” In the combined plea of former judgment and 
apectal exception, the defendant must exhibit proof.” As where the 
charge is that gold was borrowed and it is met by an answer that it 
SO was returned, and also that the plaintlS was defeated by a judicial 
trial with regard to silver. Here the former judgment should be 
proved either by (produdog) the decree itself, o r by the evidence of 

1. A'atjrayana lllaitt»te« tbaS : 

*■ V *^8? 185 ^ vsm. I sTBitftiff ^(TTnF , 

Vw.S’l? *° E"*"* >“* ol “Co«/,„hn mi 

6. ftinn— fttili BMambhatH r. L. 19. ; 
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those who gave (or were present at) the former judgment, while a 
plea* of special exception should be proved by witnesses, documents, 

&c. Thus there is an opposition between the pleas of res judicata and 
special exception. 

The same would be the view in the case of a combination of 3 
three pleas in an answer. As, e.ff., where it is alleged * he (the 
defendent) borrowed a hundred gold coins, a hundred rupees, and 
also clothes, the defendant answers True, gold was borrowed, but 
it was returned ; the hundred rupees were not taken at all ; and as 
regards clothes, he has already been defeated in a former judgment.” 10 
So also in the case of a combination of four pleas. 

These mixed pleas constitute vicious answers when set up 
simultaneoaelyi each particular plea not being 
P. S» L. 12. likely to be established without its particular 

proof; but when taken separately they are good 15 
answers. The order is Co be determined according to the will of the 
plaintiS, the defendant, end the conocillora. 

When, however, there is a combination of two, that plea, 
which contains the most important point shonld be taken up for proof 
first, and the salt should proceed; the minor plea should be 20 
taken ap afterwards and the trial determined. Where there is a 
combination of (the plea of) admission and another plea in answer, 
the suit should be tried by taking up the other plea ( for proof ); for a 
plea of admission there being no (necessity of ) proof*. 

As H^rita after observing: 'If a denial and a special 23 
exception should occur together, and if the plea of admission be made 
with any other, which of these should be accepted as an nn-swer ? ” 
has remarked: In such a case, that which contains the most 

important point or which is conducive of proof, is to bo considered 
as an unmixed answer j any other answer becomes otherwise ; ” 30 
I. e- it becomes a mixed answer. 

Tbe meaning is that the order in which such mixed pleas are 
taken up for determination depends on choice by regard to the plea 

1. It being Imposs'ble to oddoce eTldeuce for both the pleai 
siaaltaoeoai]^. 
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tbat Eurvivea last. Of these, the plea containing the important pom? 
occurs, as e g. where in a amt it is alleged that “the defendant borrowed 
gold, one hundred rnpees, and also clothes” and the answer is, “True the 
gold was taken, but one hundred rnpees were not taken, and as for -the 
5 clothes, they were taken, but were returned,” Here the answer by 
denial being the important plea, the trial should proceed after taking 
plaintiff’s evidence. Then the trial should proceed with reference to 
the clothes. The same order should be followed in the combinations 
of denial and previous judgment, or of special plea and previous 
10 judgment. Moreover, in the same suit, where the answer is “-True, 
I received the gold and the bnodred rupees, (but) I will repay (them); 
the clothes however, were not received, or having been received, were 
given back •, or that he (the defendant) was defeated formerly in 
regard to the clothes'* ; in Each a case although the admission is the 
15 most important point, there being no necessity of evidence for it, 
the trial should proceed after taking evidence on the plea of denial &c. 
Where, however, the denial and special plea cover the whole point, as 
t. g. where the plaintiff identifying his co^v by the horns, says “This 
is my cow, ( it ) was lost at a particular time, and was seen today in 
20 this man’s house “j while the defendant says i “This Is false, the 
cow has been io my house even before the time mentioned by him • 
(plaintiff), or it was born iu my house.” It cannot be said that this 
is not an answer, as it is competent to meet the point in dispute, nor 
can it be a simple denial, as a special plea has been Introduced. Hor, 
25 there being no admission of a portion of the plaintiff's case, is it a 
Epecial plea. Therefore this is on answer by denial coupled with a 
Epecial esceptiou. Here defeudaot has to adduce evidence, on account 
of the test* “the burden is on the defendant, in (the case of) a special 
exception.” 

SO It may he asked, under the "Jn s deniaJ, the evidence 

should be led by tho plaintiff " why does not the 
1\ 8. L. .81. burden (in the above case) lie upon the plaintiff ? 

The answer is tliat the text applies to a pure 
denial. Then it is asked why should not the text* • “In a 
35 Epecial exception, the burden is on the defendant ”• be made 
likewise applicable only to a simple plea of special e xception**? the 
1. t«5i 
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answer ist no, this cannot be; every plea of special exception- 
necessarily involves a denial ; and therefore a special exception pure 
and simple can never occur, " 

As the wellknown pl^ of special exception contains an 

admission of a portion of the plaintiff’s case, there 5 
* P, 9. is a denial of the rest. As e.y. “ True, I did 
receive a hundred rupees, but I do not owe 
(the amount) now, as I have repaid it. ” In this example the 
particular point to be noted is, that there ia no admission of a 
portion of the plaintiff's case. This moreover has been clearly laid 10 
down by HErlta .* — “ Of the two answers viz. of denial and special • 
exception, the special exception should be accepted (os an answer).** 

Where the pleas of denial and previous judgment cover the 
(whole) point at issue — ^as tf.y. in the allegation, “He owes a hundred 
rupees to me” the answer ist “ This is false; he (the plaintiff) has been 15 
defeated formerly on this point*’ j there also the burden of proof U 
on the defendant, on account of the text*, “When res judicata and 
special exception are set up as a combined plea the defendant should 
exhibit proof.*' Because, the plea of o former judgment pure and 
simple can never occur, and (therefore) it might be said that the plea 20 
is no answer, likewise, the plea of admission is a good answer 
(precisely) because, it meets the point at issue by admitting as 
established the claim which in the plaint was stated as the matter to 
be established. 

Where, however, there is a corabioation of a special pica 25 
and previous judgment, as c.g. when charged with having received 
a hundred, the defendant answers, “ True, it was received, but it 
was returned, and, moreover, he (the plaintiff) has been defeated 
before on this very cause of action ”, in such a case, proof will be 
exhibited (in the order determined) according to the defendant’s .^0 
choice. Then the result ie, that a double proof in one suit by the 
plaintiff and the defendant should not be allowed. 

Virainitrodaya. 

IVbeo the natare of the complaiot has thus been reiaced to 
writin:; by the king, the Author praceo la to state the fonclion .of the 3r> 


1. Of Vyiaa, 
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Authorit; BboaM grant time to the Defendant. Also what the Author 
mil state hereafter, that is stated to be the additional time. (U7) 

Vyasa' : If at that time there ocoar no fault indicated by the 
acts of the king or dirioe agency, by merely cirlDg up time, he does 
not become defeated. If the fault be due to acts of the king or of Qod, 5 
he should establish (bis case) by means of witnesses; but if be resorts 
to beggiug,’ he should be puntahed and should be compelled to pay 
the amonut. " 

The plaintiO', hou'erer, does not get time for the formulation of 
the plaint. So says KatyayunaV Since the commencement of the 10 
litigation was resolved upon by him after a long deliberation, therefore 
he must not get time ; one who is proceeded against, should, however 
get time.” 

To this Bfbaspotl meotiona an esceptionr-^^lf the plaintiff owing 
to immaturity, is not able to declare, then time sbonld be given iiy regard 16 
to the trausaction and the capacity When, however, the defendant 
without the csisteace of causes prescribed by the S'aKras, does not 
adduce an onswer, then be is (deemed to be) defeated, vide the text* : 
*‘0oe who alters his former statement, one who shuns the Jndicial 
proceeding, one who dees not put in an appearance, ono who makes no 
reply, and oue who after he is summoned runs away ; these ate stated 
to be the five varieties of a faulty (Mm) claimant as also under the 
text* : ” To the plaint when etated, if one does not give a proper answer, 
after the lapse of seven nights he becomes defeated, and deserves penalty.” 

That answer, moreover, is of four kinds as says KatySyana* : 25 
<* Pleading the truth, or the falsehood (of the plaint),.' setting np a 
special plea, or a decision in a former judicial proceeding ; thus, the 
answer is foar-fold”, Vyasa’: “Admitting the truth of the point at 
issue, is kuowu as Atlmissian ; giving a reason, (is known) as a special 
plea i and declaring it as false (is known) as denial Brhaapatp ; “If a :50 

1. Theso texts are also attilbatod to SatyayaoU. See vereea 
Id 162. There the reading is different, ea will bo fonnd by a comparison of 
the two. 

2. The otter reading ULfoagli crookedness’ is belter. 

3. Verso 134. 4. Cl. Kuty&yana Verse 202. 

6. Cf. BrEa8p8tiIV.4. « Verso 165. 

7. 01. Kityayans Verse 168. *. Cf. Kityayar.a Verse 171. 
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person, thoagh. defeated by the cnstomary .procedure, again •flies a 
written complaint, the answer to him would be ‘ you were defeated 
formerly *; this ie called the plea of * former judgment 

Here, the first, being in the form of on admission of an eetablished 
5 fact which becomes the means of proof, ie a good answer. It is not that 
thus the defendant is restricted* becauee in this inrestigatioo about a 
fact, it is inadmissible as a reetrietire factor. 

The answer by denial ie, moreover, fonr-fold; so eays Vyasa* 
“ ‘This is false’; * I do not know', *I waa not present at the time,* 
10 and ' 1 was not born at the time ’ ; thaa the answer by denial ie of fonr 
, varietiea. ” 

Here by saying ‘ this ie false *, ‘ 1 do not know and by making 
similar defences, there is a denial or concealment of the fact itself; by the 
answer *Ido not know’, by pleading the non -remembering of the 
15 essential fact, it is intended to maintain its absolute non-existence; to the 
allegation in the plaint ‘yoa took this loan in YArdnail, ’ the answer 
being, ^1 was not in Y&rdnaat,’ ; to the allegation, *yoa obtained 
twenty*6re years ago, ’ the suswer being ‘ indeed, I was not boro at 
the time *, thus by a series of allegalione and refalatiooB indicating the 
20 meaning ; in an allegation, ‘ by your father was a hundred of gold 
taken’, the answer that ‘I do not know’, is an assertion and a 
refutation, and not an answer * by denial. ’ 

It should not, however, be supposed that thus there being an 
absence of an answer (as eocb), there should be a succeaa for the 
25 plaintifF, as all circumveatious are oecessatily to be disposed of by a 
judicial trial according to law, and there these are admissible as 
means of proof by the deponent. Hence it is that in the case of 
an overt sale (the plea of) non-deUvery as a gift by the owner* has also to 
be weighed. Here, therefore, the non-proof of the fact in issue is the 
30 fault in tbe plaint. 

The answer by ‘ a epecial plea ’ is/moreover, three-fold by regard 
to the cause of action nlleged in the plaiut, it may be ‘ more strong 
‘ equal in strength ’ or * less strong 

There, the first is as, e.g., to the allegation, ‘ You obtained a 
35 hundred from me ’the answer is ’yes, but it was paid off.’ Here the 

central point of the absence of proof of non-payment not being pressed 

1. i. «. pieveoied from pToeeeding farther on, 

2. Also KiitjAyana, Verse 169. 

3. 1 . 1 . the time of the alleged transaction . 

*■ wifkw— The owner of the thing which was sapposed to be lost. 
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aoQoproof is the fault in tha plaiot* This ia also ca)lad a conotar-pisa, 
Praitfacas/iandana, vida this text of Brhaspati’; “ If a defendant, 
while aimitlin^ plaintiff’s written allegutions sets up a plea, that is 
called a confession and avoidance **» 

The second,^ as in a plaint that ^ this land is mine as it has come 5 
to me in succeesive generations* the same is the answer. This, 
moreover, is in reference to a valid plea in defence. 

The third as in a plaint that ^ this land is mine, as commencing 
from each a period it has boen mortgaged with me b; the owner,’ the 
answer is ‘ commencing from five years ago, that baa been mortgaged 10 
with me by hint in the fifth year’; this also is in reference to a valid 
plea. From the text* In transactioos of mortgage, gifts, and sales, 
the prior is more powerful ”. Here also, for diepelHog frau I, proof, Ac., 
has to be adduced. 

The answer of a ’ former decision ’ is, however, in this form, viz., 15 
in regard to this cause of action, be has been conquered by me ”, 
and the like. 

Here Katyayana* 5 — “That which admits part of the claim as 
true, sets up n special plea to another part, and makes a denial of a third, 
is regarded as no answer ou account of the mixture (of pleas)”. 20 
There, some explain the meaning of the text thus: In a claim for a 
hundred taken, * 1 owe fifty certaioly, tweutyfive has been paid off, 
and twjuty-five was not taken *, and the like is no (proper) answer, aud 
hence also ” In one salt, the burden of proof cannot lie on both 
litigants, nor can both obtain Judgraeol, nor can two proofs be adduced 25 
siaiultaneously in one snit ” this text* becomes consistent# 

Some say that the afcrestated mixed answer is almlestble, and 
that therefore all that bolds good. That is not proper. Not that sncb a 
subject matter itself is not possible, as it is generally seen ; nor that each 
an answer must not be given, it being impossible to prevent the tendering 80 
of an answer based as on facts; nor is it that in such an answer 
defeat alone will follow. In a dispute the answer which challenges an 

1. VijBineSwara assigns this text to Karada. 6eo text p, 7. 1. 12 
Tr. p. 061. It Is not found in the ‘Extracts from Drhaspati’ published by 
Dr. Jolly, B.B. E., Vol.XXXlII. 

2. i. tbo the iscocd variety ol a WTtvtrat. 

. 3. YS}8avalky& II. 2 5. 

4. Verse JS3. 

6. Of. Kutjiyana Verso ICO. 
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o.lh, ..d .Ua co«d.t« ot « d.»i.l, th.l h., the 

„„ aceoont of the eoo.bio.lieo. Thi. .e the me.oiog of 

rest, oe oieo the espres.ioo ‘ io on. port ’ r.pe.t.J tw.ee .0 o repetition. 

Ioaeed.io.oehao...wh.t«ooUbe the eiTeet of the text ‘ In 

•» tee, Thfl anRwer is: In one suit in a simaltaneonB 
one suit &c. V ine anewor la. lu . ... ijtB, 

mnooer, there o.nnot be (oddoeed) ..id.nce by both , this nod the lit. 

ioit.ioeooiog. Or.hortlj stated, that text is loteoded to prohibit 

eridence by both to be aimnltaneonely adinced. 7 (1). 


After the written answer is thus filed, the establishment of 
10 the point at issue being dependant on the means ot proof, it 
may be asked who should exhibit the proof ? Anticipating this the 
Author says 

■Xajnavalkya, Verse 7(2). 

Next, the plaintiff should immediately have written 

15 down the e^dence by means of which the matter in (^pute 

(or alleged) is (proposed) to be established. 7(2). 

Mitdkshara Tatah, next, nfter the answer ; arthi, the 
Plaintiff, one who has to gain a point ; sadyah. immediately, even 
immediately after } lokhayet, sAou/d Aare irnKen down> What has 
SO been sworn to io the complaint and is to be established is the 
Pratijnatartha, the matter in dispute. Of that the sadhana, 
means of proof, i.e. that by which the matter is to be established, 
i.e., the measure (of proof). Here, by saying (the plaintiff) ‘ should 
have immediately written down', it is implied that some delay is 
25 allowed in stating the answer. That, moreover, will be discussed 
in detail later on. 

By saying that ‘ the plaintiff should have written down 
evidence for proving the point at issue ’ it is 
P. 9 L. 15. meant that the’ party who has to gain the point 
30 ehoold liave written down the means of proof of 

the point at issue. Therefore, in an answer where a previous 
judgment is pleaded, the previous judgment itself being required to 
be proved, the defendant himself is regarded as the plaintiff, and 
80 he himself should have his means of proof written down. So also 
35 in an answer containing a specitil plea, the special plea itself being 
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required to be proved, he who seta up the special plea, himselE cornea 
to be (in the position o£) the plaintiff, so he should have the proof 
written* In a denial, however, the original complainant is himself 
the plaintiff, and he should exhibit the means of his proof. 

By saying: “Next the plaintiff should have written down, &c/’ 5 

it is intended to be laid down that the plaintiff 
P. 9, L. 19, himeelE should cause the proof written, and none 
else. And, hence also, in the case of an answer 
by admission there being no point at issue, neither the complainant 
nor the defendant being in the position of a plaintiff, there is no lO 
indication of the means of proof, and thus, it follows, that the trial 
comes to an end at that very stage. This very rule has been clearly 
stated by Harita *• — *' In an answer containing the combined pleas of 
former judgment and special exception, the defendant should exhibit 
proof ; while iu the plea of denial, the origtoal plaintiff ; (but) in the Ig 
plea by admission, that proof, t.e., is not necessary at all/^ 


Viramitrodaya 

The determinatioQ of the resoU by the king being based oa 
evidence, and the exhibition of that being the duty of the plaintiff, in 
regard to him, the Author states the third part of the proof 20 

Tajoaralkya, Verse 7 ( 2 ) 

Tai&h, ‘ next, ’ when a proper aosirer has been made by the 
defeadant, and also csnseJ to be written by the king; artAi *Tbe 
plaintiff i. e, the pirty who has to establish the atatemenc made, 
respectively either the plaintiff or the Defendant as the case may be; 25 
pratijndtaeya, * of the point affirmed,' i. e. of the matter duly stated 
by oneself, sddhanam ‘ means of proof* such as witnesses, doenments, and 
the like, himself having set out, shonld cause to be written through 
the officers of the king. By the nse of the word sadyah, ‘ immediately,' 
is meant that in the mitter of the exhibition of eriJeoce, no delay sboold 30 
he caused. Thus says Eatyayana’r “No loss of time should he caused 
by the king to the examinaticn of witnesses j great barm might result 
from (lapse oQ time, to the form of the torniog away of justice." 

That means of proof, moreover, is twofold, human and divine; 
ftSpaysErhnspati* : “ Eridesce is declared to be twofold, human and 35 


1, Verse 839. 


Cb.V. 17-J8. 
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dmDe< Each of these 18 again dmdeJ into a nambei of branches by 
eagee declaiiog the piiociplea of law. Witnesses, documents, and 
inference, thus baman eTidence is declared to be threefold. Commencing 
with the balance and ending with the Dharms, thus the dirine eridence 
5 is declared to be nine^fold.’* 


That evidence, moreover, ie the means of proof. This has been 
elaborated above, Such proof, however, is not necessary in an answer 
of admission. In regard to other anawers, Vyasa states a rnlo thus: “In 
the pleae of res jucficata, and that of a special ptes, the defendant should 
10 adduce evidence j in the answer of a denial, the first deponent (the 
plaintifi^ ; in an admission, one need not prove.” Here, by the use of 
the word * special plea \ is intended to state a stronger reasoo, as tba 
Aothor sfn/e' farther on : “ If the first claim be inralidateJ, then 

those of the next claimant sboald be esa-mined. ” Eatyayaca^.* “If 
15 after the plea ofadmUsion, aspseiat plea is set up, and if it is stronger, 
then the case of the defendant must be proved ; in the absence of that, 
the other ie deemed to be established*.” The cause of the debt rtV. the 
acceptaoce ot the loan, as alleged before by the plaintiiT being admitted 
i.e. accepted, another stronger reason, snch as payment back and the like, 
SO if it is setup in the defendant’s etaiemeot, then that is to be established, 
and not the other, by reason of the rule of equal and less force. This 
Is the meaning. 


25 


80 


In a plea of denial, however, the burden of proof by this.worljly* 
evidence is on the plalntilT; while of the divine evidence in the form of 
an ordeal, oath, or both, on the defeofiaut himself: “ No one should 
compel the complainant into an ordeal ; to the one who is complained 
against should be administered an ordeal by those welUversrd in the 
(rules as to) ordeals.” In this text*, in the first half a prohibition against 
the complainant contaiaed in the first half, that kind (of evidence) is 
restricted in the latter half to the person proceeded against upon the 
principle that “when a fact which is established, fa opened out ” it 
involves a restrictive proof. So says tbs revered Mis’ra. The 
Sampradayikas, however, hold that here, by the word complaint ia mawt 


1, Yijnavalkys II, 17. 

2. Verse 191. 

8. the other rea^ag is 

and not the other, lu the eomnients on this 
accept ibis reading. 


estsbliabed^ 
verse Viramitrodaja appears to 


4. i. *, baman evidence. 


6. Of. Kityiyana Verses 244, 411, 
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a complaiot regardiog theft, aasalt, aod the like accusations. In the case 
of n denial against a claim for a debt etc.^ thej sa^ that even the 
divine proof is also on the plainUlT. (7) 


S'nla^ni 

YajSavalkya, Verse 7. 

After the defendant has comprehended the meaning of the plaint, 5 
his answer should be caused to be written in the presence of the 
deponent of the plaint, Katy5yana‘ mentions the time /or the answer: 

For transactions of recent occurrence, immediate only is ordained ; while 
for those of duration, the chief authority may give time to the defendant." 

The characteristics of an answer and its varieties are stated by 10 
Narada’: "Men versed in law consider that an answer, which com- 
prehends (the points raised in) the plaint, is concise, unambiguous, not 
inconsistent, and is easily intelligible without an explanation." 
'Comprehends’ t. e, covers. “A denial, an admission, getting up a special 
plea, also; and a former decision, are the answers stated to be four by IS 
those versed in the principles (of law).” "If a defendant give a denial 
to a claim made, that (answer) is known in law as a denial.” As says 
Brhaspati; "After hearing the plaint, if the defendant admits it, that is 
called an admission by the scholars of the Saslnii. If a defendant, admitting 
plaintiff’s written allegations, sets up a plea, that 5s called a coefession 20 
and avoidance. If a person, though defeated by the customary procedure, 
again files a written complaint, the answer would bo, 'you were defeated 
formerly’; this is called the plea of a former judgment." 

After the recording of tho answer, one should endeavour to prove ft. 

So says Brhaspati’ ; ‘‘After the first statcmiiDt and the answer are recorded, 25 
and the judicial proceeding has commenced, the two are welded together 
Uko two balls of hot Iron. Where there is a doubt about the truthfulness 
of the witnesses for both, and the two are in suspense, then as wise men the 
two should offect a compromise (while the uncertainty lasts).” 

In the absence of a compromise, the rule In the . text* : ‘then the 30 
plaintiff &c.‘ prevails. By the word plaintiff, each Is Indicated in regard to 
his own side, and is to be so taken. Thereafter, the plaintiff should cause 
to be recorded the proof of, ’such witnesses, documents &c., which are the 
means of establishing the point made out in his plaint, and which have 
the characteristic of truthfulness; and not after on Interval of time. (7). 35 


1. Veuel53. 

2. In the SmrlichQndrika this text U cited as of J’rfl/o/atj} lee 
r.42I,. 30. 

3. ChV. 11,12. 

4. YijB. II. 7. 
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\Vhat next ? So the Attihor Bays 

Yajna,valkya., Verse 8 (1). 

If it (the proof) succeed, ho obtains success ; if other- 
wise, the reverse i.e , if it do not permit, he fails. 8 (1). 

5 Mitakshara : — ^Tasya, of that, i.e., of the means of proof 

having the characterhtics JuferaWe from the several texts to be 
mentioned further on, about the written documents, witnesses?, &c. , 
presently to be described, siddhau, tn the ease of suceess, if 
accomplished, Siddhim, success, In the form of accomplishtog the point 
10 at issue, prapnoti, ofi/mns; ato, o/A«*, than this mode, anyatha, 
otAericise, the non-establishment of the (means of) proof in any other 
manner brings on, apnoti, the reverse, viparltam, i.e., the non- 
accomplishment of the point at issue which Is indicative of a defeat. 
This is the construction. 


15 Viramitrodaya 

The Author etatea the fourth atage, koowo as the decIsioD of 
the point lavolved 

Yajuavalkya, Verse 8 (1) 

Tdfyiz, ' of that', i. e. of the point laid oot by eWdeoce euch as 
20 the witceaBea or other meane, ti<i<ihau, *if eatablishe 1 *, i. e. If borne 
out, siddhim, ’ ‘ auccets, ’ i.e. victory j anyalM, * otherwise * i.e, if not 
proved, tiparltam, ‘ reveree i.e. noo-auccees, Apnoti, ‘ be gets \ This 
is the tneaning. According’ to the Mitabshara, viparltam, ‘ rererae ' 
meana dhangam, * broken that is donbtfuf. 8(1} 


25 The Author having thus described the nature ofs judicial trial 

DOW cDDcludea 

Yajnavaikya, Verse 8 (2). 

This legal procedure is declared to be of four-fold 
character in litigation. S (2). 


But wo euch poaltloa appears to have been 
Mitaksharl. 


taken by the 



MitikBhafi— ^’tfwr jtarlt of i^yaicahdfa. 


ydfhavalkya'i 
Verse 8 (2). J 


6r? 


Mitakshara '- ^Th e legal procedure, Vyawahara, referred 
to in the text^ viz. " A king should hold triala, &c., haa thus been 
Upadarsitah, described, to be of four-fold character, i.e., by 
imagining it to consist of four parts in litigation ; i.e., in the chapters 
on payment of debts, &c., as consisting of four parts and being of 5 
four kinds. Of these the first p art Is tailed the part relating to tb a 
p laint and b egins with the te xt^i “In the.presence of the defendant 
(the plaint) should be written, &c.*' The second part is the part 
relating to t he answer and ia introduced by “ the answer of 

one the defendant) who has heard the plaint should be taken 10 

down in writing.*' The third part relates to evidence and proof and 
begins with the text*: *' Next the plaintifi should cause to be 
written, &c.’* The fourth part contains the decision regarding the 
proof of the point at issue and is in the text*J *'If it (the proof) 
succeeds, he obtains success.” ] 5 


As is said “ When dUputea regarding their interests arise 
between men, their settlement according to rules 
* Page 10. laid down in texts is called a Vyavahdra or a 
judicial trial. The four divisions of it, viz., the 
plaint, the answer, the proof, and the decision* are laid down in their 20 
proper order *, heucc it ia called foar-fold’*. In on answer by 
admission, however, the proof ia not exhibited, nod thus the point 
at issue is not (necessary to be) established (nt all), ood so it has not 
tbe part which contains the means of proof. So it has two parts 
only. After the answer is recorded, the decision* of the councillors 25 


1. YiiBa. II. 1. p. 632 1, 12. 2, YJljoa. II. 6. see p. GSl. I. H-I5 above. 

3. Yij5a. II. 8eo p. 661. 1. 17 above. 4. TijBa. II. 7. p. 672 1. 13 above. 

5. YIjna, II. 8. tee p. 676. 1. 4 above. 

6. e^ni5T=;nriri^ Vtunf «. g, 

'tisjilft ^i: tiuRp: ^Pssiioi: f ins auTih Here tbe qnnji would 

be tbe mental process deciding tbe onna bj eittlng tbe statements in tbe 
pleadings with tho view of discoveting 

( 1 ) how far tbeso statements are relevant to tbe issao V{l 7 i%rV. 

(2) „ „ ,, iiTes reference to the relief 

claimed 

TIi« opponent says that quRU ebaraeterued as above has been recognized 
as a distinct stage in reasoning, bow is that YljSyavalfcra does not mabe it a 



6T8 


VlramUrodsyt— Pra/jrdta 2 ii(S Pada. 


[ 


rd/riataU-ya 
Verte $ U). 


by ascertaining on whom, between the plaintiff and defendant, the 
( onus oE ) proof should lie haa not been mentioned by the 
Lord of Yogis (Yajoavalkya) aa a (distinct) part (stage) in a judicial 
proceeding, and as it (the decision as to the onus) has no reference to 
6 the ‘parties, it has not been mentioned here ns a (distinct) part in 
a judicial proceeding. This is aa it should be. 

Here ends the Chapter on General Rules oE procedme 


Viramitrodaya 

The Author rouods up the body of Vyatcithdra detailed before 
lo YSjnavalkya, Versa 8 ( 2 ), 

rttdc/e.iAu, ‘ la disputes such aa the recovery of debt and the 
like, which are the subject cuatter lor coneideratioo, at/am, Hhis’, of this', 
character, contaioiag the plalut etc.aod therefore, ehatu^hpit, ‘foar>footed* 
t.e.haviog four parts, the meaoiogofthe word Vyitcahdra, has (thus) been 
16 poiated out i.e. illustrated. The Ulustratioo is of any vyawahdra. Thereby , 
**Iq the case of a deoial, it U four>footed, as also io the plea of confession 
and avoidance, and in the plea of res judicata', in the pleas of aimission it 
shoald be known to be tw<t«foId”, thus in this text of Brhaspati’, that 
a twO'footei tyamhdra has been mentioned, does not matter much. 
20 ‘In admissions’ <« e., this role should be so observed ' alsi 
io a plaint to which au answer is not possible. AUhongh 
even in an (answer by) admtesioa, tocludiag the dectsioo, there are 
three parts, still there, for the declaration of a decision there being no 
necessity for a separate etep, the statement that it is two-footed ia 
25 proper. On account, however, of a statement as to the ignorance of 
circumstancee 00 which an answer may be founded, it having receded 
from the position of an answer, ioclaiiog also this, it can he regarded 
ae having four parts. 8 (2). 

Here ends the Chapter oo General Buies oi Procedure. 


50 , S'nlajdni. 

. tajfiavalkya. Verse 8. 

Upon the evidence adduced being decided to be true, siddhim 
‘accomplbhment’ i. e. success, prdpntii, "he obtains.' In the case nlhnr 
distinct Pa^ (section or chapter ). The ■ author replies in the text 
&c>This if the vrviwaTO?. Boo Beartlchandrikt pp. 60-54 and note 
on p. farther on. q'i=t:i»>^fvwtwtn?nw^v-aviTb 4 l 5. ^ q*. ^ ' 

1. Ch. III. S : eee also KUyiyana, Verso S45, 
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AUUkjhari.— aosj« iujiteiidiiig. 


[ ydjtiavaltga 


.complainant Bhonlil not be allowed to be diMRed with an oUence, na, 

pratyabhiyojayet, no counterdaim thou^d be allowed. 

Although a 'BpecW plea’ liaa the appearance of a counter- 
claim, Btill inasmuch as it is intended for removing a charge against 
oneself, it doea not como under the present exception. Hence, this 
prohibition is against that form of conntcr-charge which is not 
intended as an answer to a charge against oneself. This has been 
laid down aa having reference to the Defendant. 


The Author now states tha role aa regards the plaintiff 

0 Yajuttvalkya, Verse 9(2). 

Nor should any other person be allowed to file a 

complaint against one who is already under a charge, nor y 

what has already been alleged should be allowed to be 
changed. 

16 Mitdkshara i— AbhiyuUtam cha nanyeneti, nor ebodtd 

ana other person be alloteed to file a eomplaint agaimt one who ie 
‘ already under a charge d'C. Aa against one who lias ( already ) been 
charged by another, and who iina not got over the charge, another 
complaint should not be allowed to proceed i moreover, uktam, 

20 alleged, what was deposed at tire time of the first complaint, that 
viprakrtim, change, { if ) containing n ooutradlcilnn, na nayot;, 

, should not lead, should not be nllowcd. The purport is this i Which- 
ever fact has bean deposed to in wliatever form at the time of the first 
complaint, that fact ehoold be taken down in the same manner nt the 
25 time of the formal complaint, and not otherwise. 

It may be asked : It baa nlreody been laid down in the 
' text’, vie , " Whatever is alleged by the plaintiff sbould be reduced to 
‘ writinv in the presence of the defendant, " why then has it again 
been repeated in the text’ "nor abould what has already been alleged 
30 be allowed to be changed? ” Tlie answer is : By the text "whatever 
is alleged by the plaintiff" ia meant that those facts which have been 
deposed to at the time of the first compliint, (the same) should be caused 
to be written down in the name manner at the time of the Bhdshd or 


1. Of YtjRiTilkja 


2. Y&jnavftlkfB Verse 9 (2) above. 



result. 


Y^hataliya T 
Verse 9 (2) J 
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(formal) plaint; as it has been said that "a change in the subject-matter ■ 
ought not to be allowed even though it be made in the same suit 
as e. g. having alleged at the time of the first complaint that *he ( the 
defendant ) borrowed a hundred rupeas at interest it should not be 
(allowed to be) stated at the time of the formal plaint or Bhdsha in the i 
presence of the defendant that * a hundred clothes were borrowed at 
interest. ’ In that case, even if there be no change in the suit itself,' 
there being a change in the subject-matter, he (the plaintiff) would be 
amenable to a penalty as a hina-ttadi — one guilty of prevarication. 

By the text .* *' nor what has been alleged should be allowed to 10 
be changed, ” a prohibition against a change into another suit is laid 
down even in cases where the subject-matter -remains the same. As 
e. g, having said at the time of the first complaint that ‘ having taken 
a hundred rupees at interest, he (the defendant) does not repay (the r 
amount), he says at the time of the second or formal complaint 15 
( ) that ‘ be deprived me of a hundred rupeesjbj force. ’ 


There', a change to another subject-matter is prohibited, while 
here^, a change in the nature of the suit is prohibited, and thus there 
is no fault of repetition. Narada^ has made this very thing clear : 

** He who abandons his first allegations, and resorts to a new one, 20 
ebould be regarded as a prevaricator on account of the change in 
,the suit*. " 


' A prevaricating litigant becomes amenable to punishment, but 
he does not lose his suit. Thus this direction 
* Page 11. given in the present verse, viz. “until the com- 25 
plaint is disposed of &o./' is intended to avoid 
mistakes on the part of the plaintiff and the defendant, and has no 
reference to the proving or not proving of the point in dhp-ite. 
Hence the Author says farther on®: "After discarding all clrcu-nren- 
tion, the king should decide disputes according to the actual factg,^ -jn 


1. t.e., in the lest U?!- 

2. „ „ R ' 3. n. 2<. 

4. (PaJct) 8S nsed here ii intended tn indicate a gait, ihttU**^ 
thecansaof action; while ( Fasru) indicates tlio sabiect-nuiter c' ji 
or the point inrojfed. 

.e. YajB. 11, 10. 


-tztcf 
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^ L VfTte 0 (2) 

This (limitation of the role), however, should be observed in 
suits relating to property* or title. In disputes arising out of acts 
resulting from violence, plaintiff loses (also) bis suit if he makes a 
false statement As eaya Narada " A verbal trickery does not 
5 vitiate all actions relating to property ; for in suits relating to cattle*, 
women, land, immoveables and the recovery of debts, the claim is not 
dismissed even though the claimant is liable to a penalty." This is 
explained (thus)*. In nil suits relating to property, not in those 
originating in anger or passion, « verbal triclery, even if it be througli 
10 mistake, does not annul, does not get defeated i. e. he does not lose 
his case; his case that is pending. An example here is 'eatlle, teomen 
f. e. as in suits relating to cattle, women, recovery of debts, by an 
erroneous declaration a plaintiff does not lose his case, though be is 
(otherwise) liable to penalty, so (is the case) in all suits relating to 
15 property. 

From the specification of 'suits relating to property/ it appears 
that In suits arising out of acts of violence, the party loses also the 
claim that is pending, in the case of an erroneous statement. As e.g. 
having stated at the first eomplaiat (bat "I was struck on the head by 
20 him with his foot", if he says at the time of the formal complaint or 
Bhdfhd that " I was struck (either) by the hand or by the foot”, he, 
not only is amenable to punishment, but bis complaint is also 
dismissed. 9 (2). 


, 1. Hots tbe tollowing dtrijlons of svvfl t. 


I 

.1 I 

I I 

2. Ob. II. 2^ Dr Jolly reads for 

3. VSlO D « bettor reading, tnoHw woman. 
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Mitikfharl— TrieraoeouafcfcXflfi?* is permUtHU'i gg 

KCTxioyj.J * 

To the rale— "ontil the compWnt ia disposed o£, no conntor- 
claim Bhonld be allowed against him” the Author mentions an 
exception 

Yajnavalkya, Verse 10. (1) 

A countercharge may be allowed in cases of delicts’ 
and felonious crimes. 

Mitakshara Kalahe, in delicis, in cases of defamation 
and assault, sahaseshu, tn felonious crimes, in cases of destruction of 
life by means of poison, weapons &c. (Tn fiuch cases) when there ia 
0 countercharge, it should be allowed ngaiost the complainant even 
while his own complaint ia undisposed of. 

It may be urged that even in such a case, the countercharge 
would not be a proper answer inasmuch as it does not meet the case 
of the plaintiff, and thus (in fact) there being another pralijlia or 
complaint, it ia equally impossible to go into a aimultnneoua proof (of 
both the charges). To this the answer is : True s but here a counter- 
charge ia not allowed with a view to a simultaneous proof, but for an 
abatement of the punishment, or for avoiding or preventing an excess 
of it ! for, where tire complaint is, T was beaten or abused by him,’ 
and the countercharge is ‘I was first beaten or abnsed by him,’ there 
would be a light punishment. As says Haradu^r "He who is tha 
first to inflict an Injnry is assuredly guilty ; he who retaliates is lihe- 
wise guilty ; but for the first, the punishment is heavier.’’ W here, 
however the assault etc. is commenced simultaneously for both, 
an cnhaticed punishment is avoided. Vide the toxt’ : "When both 

narties simultaneously commence abasing or beating each other, and 

a difference (in degree) cannot bo found, the punishment for both 
would bo the same.” 

Thus, even if proof of simnltaneousncss ia impossible, still in 
cases of abuse Ac. a counter-charge has a value; in suits for the 
recovery of debts Ac., however, it is simply useless. 


l_ ,a^_,-,o!,ace;tiirsWirnng,iy5itra'i ; a’Ui. 

o oa sv 0. 

3.’ Cl Kiwa* Ch.sr.p. Dr. -Tolly’* text reid* the Cnt qwtcf M 
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Vlraraltrodflya-S'Mflplnl— TTA m may eou^itTcharsel T Yajlarallya 

t Ll’eriHi &, }l> (i). 

Viramltrodaya. 

Tho Author meotioua the fanctioa of the plaiottiT in the ioterrel 


YaJfiavalUya, Verses 0, 10 (1). 

Adkiyogam, * eenipteint (he Accasation meie by the compinioAut, 
5 anhttnja, ‘without rofuorin"’, t.e., is' dispoiel of hy (he daciaioa 
reeuitiag in succeBs or defeat, anatost the complniDant, the respon lent, 
na pratyabhiyojaytt, ‘ shouM not be atlowai to counterclaim', I'.a., 
ehonli not be char;;ed for a connter ofTenee committed by him. 
iinyfna, ' by another while the accusation Grat made is not removed, 
ID nntil ita removal, the defendant should not be allowed to be charged. 
The substance of the complaint laid shoull not be allowed to be 
‘changed', Tiprahftam, distorted, i.«r., the platatKT or the defendant 
should not be allowed to write otherwise. 

As regards the clause ‘ no connter>cUinr should he allowed 
15 against him', in a mutual fight, in abuse, and in cases of eerions 
oiTeoees such as the abduction ol womea, homicide, and the like, ftod by 
the use of the word cdi, ‘ and in cases of rtssaiilts sod thefts, one 
may file a couater'>compIaiat. In an aceusstiou such as ‘1 was 
ahueed by bim ‘ I was beaten by him ooe may state ns by way 
20 of an auiwsr ' I wAt aU) abussl ‘ 1 war also biateo’. By the use of 
the first cAs, ' nod ate included the grown up and the like. 0, 10 (1). 


S'ulapaui 

Taduavalkya, Verso 0. 

One against whom on accusation has been made, without giving an 

25 answer, should not be allowed to charge the maker of the first complaint 

with a countor-complaint, simultaneously more than one trial being 
Impossible. 

The complainant also must not file another complaint against 
tho respondent, as on account of the abandonment of the first complaint 
30 theta may bo the danger ot detriment to the sworn fttatement. The 
, allfgatlon whloh has once been made should not be allowed to bs 
• dUlQcted by an allegation of a dllferent kind, as there would be the 
fault a o{ YariatloQ in the pleading. (9). 


After laying down the rules for the plaintiff and tha 
35 defendant, tho Author mentions tho functions of the Prp^InJnr, nm 
(ot tho Ctourl) ood hi, Cboncillor, "“''""8 



yjftiai-alXva 1 AlUSkshaJ'S — to he lai-eri. 

rerMJ0(2). J 

Yajnavalkya, Verse 10 (2). 
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From both a security should be taken, (such as one ) 
who would be competent to satisfy the object of the judgment.. 

Mitakshara Ubhayoh,/rm both, i. e. trom the plaintiff ^ 
and the defendant. (That which) in all suits (is) the object of the. ' 5 
judgment or decree is karyanirnaya, the object of the judgment. 

The word kdrya baa been placed first under the rule* 

* Ahitdgnyddkhu.^ The object of the judgment, moreover, is the 
payment of the amount decreed, and the payment of the fine. For 
that, samarfchah, competent, pratibhu, surety ; he who becomes 10 
a substitute for him, i.g. in that cause, becomes like him, is a Fratibhd \ 

(such a one) should be taken by the Officer presiding the Court 
consisting of Councillors. 

If such a one is not possible, men should be commissioned to 
watch the plaintlS and the defendant, and the daily wages of these 15 
(guards) should be ordered Co be paid by those (plaintiff and defendsnt). 

As says KS-tyayana^ ! *‘If, however, the plaintiff has no surety 
competent for the cause, be should be (kept) under a watch ; snd (be) 
should pay the wages to the servant at the end of the day. " 


Viramitrodaya. 20 

After haWog stated the duties of the plaiatiflT and the defeadaut, ' 
tbe Author meatioas the fuoctioo of the bead of the Court along with 
the Coaucillors 

Tajhavalkya, Verse 10 (2). 

Of the plaiutiiT auJ defeoUant who had appeared for (gettiog) 25 
justice, for enteriDg upoa the trial, a security should he taken, as eveu ^ 
regarding the plaiutifT, thore boiog the possibility of his raouiog away 
through fear of penalty. Of what kind ? Samarlhah, ‘competent’ or able ^ 
to meet the purpose of the decision, for the payment of the amount 
ostahlished, as also of the penalty. After the manner of tbe rule* 30 
dhitignt, &c., the word ^drya, has been placed Brst. 

1. Panini II. 2-37. In thecoinpoands aad the like 

the Niihtha formed words may optionally be placed first i. e. 3TRIV etc. 

2. Verso, 117. 
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I Ver$> 10. 

Or for the object, I.e., for tho decision to be girec, a eecnrity 
ebould be taken. It may not be eeid, having regard to the order* of its 
etatement, that the eecarity to be taken is after the dec'eion of the enit. 
therefore it has been stated that he should be one competent to saliefy 
5 thejaigment. Or, for the objeet, rvitieh Is the subject matter of the rtiit, 
such as the recovery of debtd'c., for its decision, a security should be 
taken, (a!)if the plaiutiifruns avay a decision would be impossible. For the 
absence of the security, however, Katyayaaa* : ‘^If, however, there be no 
surety given by the plaintiff who has a cause for dispute, he ehould bs 
10 kept uaier watch, and so guardad he should give wages to the guard at 
the end of the day". *Gaari*, i.e., the messenger of the king. 10(2). 

S'Qlapani. 

Yajiiavilkya, Verso 10. 

The Author mentions an eiceptlon; kalahr, ’delicts’ 51, slander,' 
15 as also in charges of assault with weapons &c., *I too was ottacked with 
a weapon hy him', such a counter'charge rnay (bs allowed to) be made. 
In a complaint that 'the attack was made on ms when I was quite 
innocent', in a . counter complaint in the countor>chargo, the fault of 
simultaneity by numerous complaints does not occur. 

SO A surety should bo taken who would bo competent to keep the 

complainant and the respondent under restraint, until the decision of 
the proceeding. In the absence of a eurety.be might change, so says 
Katyayana'. “If, however, there be no surety given by the plaintiff 
wbo bas a cause for dispute, be should be kept under watch, and so 
S5 guarded be should give wages to the guard at the end of the day." 
‘Guard’, the royal watchman. (10). 


It has been said that a surety should be taken by tbc presiding 
officer of the Court consisting of Councillors from tbe plaintiff and the 
defendant, who would be able to satisfy the object of tho judgment; 

30 it may be asked what is that object of the judgment ? Anticipating 
this, the author says 

• Page . YajnavaUjya, Vorso 11. 

When, upon a denial (by tho defendant), a claim is 
proved, ho (tho defendant)should pay the amount claimed 

1 . liIsTm i. «. iince tha rolo wgsrding iLe taking of « securitr comes 
to be meEtioned after tbe decision, following Ibo order of its statement 

2. Verse 117. 
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(.to the plaintiff ) and also an equal amount to the' king. 
One.setting .up a false. claim should pay double the amount 
claimed. 

Mitakshara : — Of the claim alleged by the plaintiff if upon 
a denial by the defendant the claim is proved, bhavitah, by the 5 
plaintiff by meins of witnesses &c. and thus brought home to the 
defendant, then the defendant should, give ike amount, dadyad 
dhanam, in dispute to the plaintiff and also an equal amount to the 
king, Rajhe cha tatsamam, as a fine for the denial. If, however 
the plaintiff is unable to establish (his case), then he himself becomes 10 
mithyabhiyogi, a false claimant, and as .such should give to the 
king, dadyadraine, double, dwigupam, the amount of the plaint 
abhiyogat, *, e. the amount claimed in the plaint. 

In the case of the plea of ‘ res judicata' and of ‘confession 
and avoidance’ this same rule should be applied. There, too, when the 15 
plaintiff is shown by the defendant to have set up a (false) denial, he 
should give to the king a fine equal to the amount in dispute. If, 
however, the defendant ie unable to establish cither the plea of res 
Judicata or of the special plea then he himself should give double the 
amount to the king as for having set up a false plea, while to the 20 
plaintiff the amount claimed or in dispute. In on answer of 
admission, however, there ia no fine* 

This, however, has a reference only to the suits for recovering 
debts. It is not of universal application, inasmuch as special fines 
have been mentioned in (all) other (kinds oO suits, in their respective 25 
places, and also os it cannot possibly occur in suits where the 
Bubject^raatter is other than money. 

And although the rule' that ‘n debtor should bo made to pay 
by the king &c., ’ has a reference to or applies in suits relating to 
the recovery of debts, we will particularize it there* only. 30 

The same rule should even be used as having n reference to all 
{kinds of) suits. How ? If upon the defendant’s setting up o denial 


1. Vers* 117. 

2. S«o Verse 42 farther on. 

s 
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of the claim it is proved by mcana of witnesses &c. by the plaintiff 
Qs agsinst the defendant, then equal to it, tatsamam, ».e.| to the very 
amount specified respectively in each (kind of) suit* The word eha 
is used to restrict the* extent (of the fine). ‘The amount should 
5 be paid to the king’ is the ( construction based on ) repetition. 

If the complainant is not able to bear out this complaint, 
then the rule laid down is that a double amount of that mentioned 
in each suit should respectively be paid by him as a fine for (being) 
a false complainant. Here also in the pleaoE r«^ucfjca/a and of a 
10’ ‘ special plea * the rule should be applied similarly as before. 


Viramitrodaya 

The A.utho{ meatioas the ptocedato in regard to a defeated 
defendant or plaiatifT 

YajSavalkya, Verse 11. 

15 ‘ upon a denial, * of a troe claim by a false statement 

bh&tite , ' when proved * by witnesses also the matte: being brongbt borne 
the defendant should give to the plaiotilT the amount which is the subject, 
matter of the salt. liajne ckt tattamam dhunam dadyit,*lo the king 
alio be should pay an amount equal to it * in the form of a penalty. A 

SO plaiDti(r, setting up a false claim, eboald pay to the king an amount 
double that in dispute. By the use of the word 'and,* the Author 
adds another penalty in cases of slander &c. Here Manu* ^ *'UpOQ a 
denial of the claim, If it is established by eridence, he shonld be ordered 
to pay the debt to the creditor and a email 600 according to capacity ( 62 ). 

26 He, to the extent to which he denies the claim, or to the extent to 
which he speaks falsely ; those two adepts in illegality should be 
punished with a Qne double of that” (60). Here, moreover, the deter* 
roinatloQ of the punishment of those who deny the claim, in eqnal or 
1. tVords have the force of iqi% or i. r. of having a wider sorface 
covered by the connotationt than is indicated by the denotations. In this 
connection the dietinction between Hvw and may bo compared. In 

'THi »T?vi;* all animals otbor than the are exclndod ( ) while 
in it is not so mneh the ttdution ( ) of although that 

may be tbo ultimate result, as the selecUon of a ( i;^i% ) that is aimed at. 
8o‘ Vijnaneiwarn says that by the nse of the word cAo, YftjRavalkya means to 
lay down that an amount equal In amonct to that in dispute, and not more or 
less, should be levied as the king’s fine. 

3. Ch. VllI versos oS and CO. 
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yAjhavaltcya'\ 

Venet 11 - 12 . j 

doable the amouat ehoold be m&de bj a eonsideratloa of the caste, 
age and wealth, of tbeae.- As the Author has said': “After taking into 
consideration, the country &c. (II). 


S'olapa^i 

Yajfiavalkya, Verse 11. 5 

In a plaint regarding the payment of money, one who has filed an 
answer of denial, when the claim has been established against 
him by means of witnesses and the like, the debtor should pay the amount 
to the creditor. To the king also he should pay an equal amount as 
penalty. In the case of a denial and an admission, Vyasa has mentioned 10 
half as penalty: '‘After denial, when the plaintiff voluntarily admits 
the claim, that should be known as an admission ; for that a half penalty 
has been declared”. Other penalties in particular cases, should be 
ascertained from other Smrtis by regard to the existence or non-existence 
of the element of intention as an ingredient in the offence. 15 

One who offers a false complaint should pay double the amount 
of tbo complaint to the king. In regard to the Sudra, Naradn states a 
special rule: “Those of the 6udra order who file a false complaint 
against the twice-born, the king should cut out their tongue and 
impale them upon a cross. ” (11) 20 


By the text: ‘Next, the plamtlS should immediately have 
written down the evidence by means of which the matter in dispute 
is to be established, ’ it has been shown that ( some ) time should I)C 
allowed at the stage of filing the answer ; the Author mentions an 
exception to this Sfi 

Yajnavalkya/ Verse 12. 

In charges regarding felonies, theft, assault, and 
cow-killing, and in complaints about risk to life and 
property, and in complaints against defamatory imputations, / 
as also in cases concerning women, the parties must SO 
even immediately be asked to plead. In other suits time ^ 
has been allowed under the discretion (of the court). 

Mitakshard: — Sahasam, a /elonious crime, by means of - 
poison, weapons, and the like, the kiUtng of animals and doing like • 


1. Compare this with Karad* I. 45. 

2. AcLSrSdhySya Verse 368. 
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»fan unfilperion. f r^jBai-aliya 
[rerfet/MS. 

Uelcs, touches by the end of the tongue or rubs, -an instance of a 
deformity in action, 

Asya lalatara swidyate, whoso forehead perspires, bec»mes' 
smeared with drops of perspiration. Mukhazn 
5 Characteristica cha Vaiwari)ya>ni, countenance also has a 
of an unfitperson. cAan^ed cofaur, a changed colour i. e. palour or 
shadiness; eti, assumes,* are instances of bodily 
perturbation. Pari 5 *iishyatskhaladwakya, who has a stammerinp 
and tncoAerent speech; pariskshyat, stammerinp with a stutter; 
10 skhalat, tneoAerent. He whose apeecb is of such a sort. A man 
of this description. Viruddham, inconsistent, the last contradict- 
ing the first ; bahu bhashate, talks much ; is an instance of 
perturbation in speech. To the words, wacham, of another, he does nol 
attend by giving a reply*, nor does he attend to the yase, chakfhult, 
15 of another by a responsive look — a sign of mentol rfe/ormiVy. Tatha. 
Osh^hau nirbhujati, moreover bites his lips, i-e. twitches— is also an 
instance of a change^ 

Tbist however] has been mentioned to indicate a probable 
existence of a detect : not as a positive mark of the (existence of) defects 
SO as it is difficult to appreciate the disUnction between a natural defect 
and a defect caused by n spedal circumstance. And even if perhaps 
a skilful person draws a distinction, still that (by itself) will not be a 
sufficient cause for a dismissal of (the suit). Ko one would set about 
actually performing the exequial rites by merely observing (the) signs 
25 (of impending death) in a dying man. Similarly, even if it be known 
from the signs that the party would be defeated, still, that (by itself) 
is not sufficient to bring about (an actual) defeat. 

Viramitrodaya, 

The evidence to he addaced bj the pUioUfr has been stated 
30 before. Nov, what cannot be sddaeei b; him, and vhich is to be 
inferred bj the Chief Judge, the Couacillors and the rest, viz. inferential 
evidence otherwise called the pratyAialHa, the Author points out 
Y^uavalkya, Vems 13, 14, 15. 

J/ano-td^-^dya-larnaftAiVyaA ajeathiedd, ‘who in mind, speech, 

35 body and action exhibits by bis own raorements (manners) t. e. without 
1, Wt : goes or resche*. 


l^jHacalkya j Vlramltrodaya— Ptrtuthationi. ggg 

an; other cause possibl; due to dietnrbaaca etc., vikftm ‘a change,’ ‘ a 
perturbation,’ t. e. yd^i ‘goes ’, t. e. reaches; aa, ‘he’; abhiyogty ‘in a 
complaint’ i,e. in a dispnte, adksh^^ i e. ‘testimon;’ i- e. in a proceeding 
as a witness; pariklrtitah ‘known as defective and nnSt *, in the 

iS'daira, Therefore a complaint made bj him or a testimony given by 5 
him is not taken as proof. This is the meaning. 

The Author mentions the perturbation itself: Dekat^ ‘ from a 
place ’ i. e. from the place of his own resMence, dtiintaram * to another 
place ’; ydii, ‘ goes ’, in other words, In regard to his residence does not 
anywhere exhibit stability; tfkAiiit, ‘lips’ i. e, border of his lips, by a |0 
repetition i, e. often and often with the tip of his tongue ; ledhi^ ‘ licks 
t. e. rubs. Asya, 'of him,’ t. e., of this defective person, laldtam, 
‘forehead,’ atoidyate, ‘perspires,’ is saturated with perspiration. MuJtham 
c^a, 'month also’; vaivarnyam, ‘changed into non>colour,* i. e., palour, 
eti, ‘attains’ t. e. teaches. Parisushyat^ ‘dry’ I. e. the month becoming 15 
dry, aHalat, ‘stammering’ i. e. iocoherent ; one who has this, is that. 

Tbns it ii a STarmarfAdraya, ‘oompotind.* Viruddham, ‘inconsistent,’ i.e. 
the prior and the succeeding portions matually contradictory ; bahUf 
‘much,’ mnoh more than is useful, bkdahaU, ‘speaks,’ i. s. utters. Wdk, 
‘speech,’ to oneself, words addressed by another ; chahahuh^ 'eyes* of SO 
another bant towards one’s gaze. This ie a dvimdioa compound indicating 
as if it were a single object ; iVb pdjuyati, ‘does not respond,’ t. e. does not 
meet by a return speech or by a response in gaze. OsAtAun, ‘lips,’ 
nirbhujatd, ‘bites,’ i. e. distorts. Of these pertnrbatiODs the mental &c. 
may bo inferred according to the local condlUons of each. By the use of *d5 
the words, cha, ‘and,’ api, ‘even,’ tatMt 'and also’ is intended to 
indicate that “Although asked by many to apeak, does not speak, and 
does not prove what he has slated; or who does not know what ie the 
first point, and the point next following; such a one fails in the suit. 

(57). Having declared ‘1 have witnesses who know,’ when asked to point 30 
oat, who does not point out; theoificer of the laW'-court, on ( account of) 
these grounds, may declare him also to be non-saited.” (58). These and 
others stated by Manu’ and others are also to be included. (18,14,15). 

S'filapapi. 

The Author mentions the characteristics of a faulty person in 35 
the prati/akalita part 

Yajfiavalkya, Verses, 13, 14, 15. 

Wakcha^huriti, * speech, gase &o. to the speech of another, does 
not respond by a reply, and also anotber’a eye, be does not meet by 


1. Seo note on page 690. 


S. Oh. VIII. 67, 60. 



sQi Btna titiffant. T YAjiavalki/a 

L ' ks. 

looking back N^irbhi^ati, ‘bites*. Le. distorts, exhibits a perturbation ; The 
meaning is, is not able to cover these. ^As in the Earaayana : “ Although 
covered in the outward form, it is not possible to he covered; indeed 
from its force it exhibits the internal feeling of men. ” ‘Outward form’ Le. 
5 the bodily movements. The mouth, in the form of a changed colour and 
the like, the mental perturbation is inferred from the bodily change. 
These movements from place to place and the like are indicative of a 
defect (13. 14, 15). 


Yajuavalgya, Verse 16. 

10 He who tries to substantiate a doubtful claim indepen- 

dently (of the means of proof), he who absconds, as also he 
who when summoned into the court does not say anything*/^ 
is considered to be a false litigant and punishable as such. 

MilalSfhara Moreom, sandigdham artham, a 
15 dou6//uJ ci<7im, even when not admUted by the ( defendant ) debtor, 
yah swatantrah, teko irits to subshntiate independently o£ the 
meana of proof i.e. by coafioemeot, orrest &c., sa hlDO daijdyas'cha, 
he is to be a /ciUe litiy^snt and also becomes punishable as sueh< 

Likewise he who after himself haviog admitted a claim, or after s 
20 claim was established by means of proof, absconds nishpatet 
when asked (to pay). He, moreover, against whom a claim has been 
filed and who even when summoned, ahfito, by the king into the 
court, does not say anything. He aUo U considered a faulty Utionut 
and panisbable as such. This is the constrnction. 

25 As this verse has been iotrodneed by the text’ “ U known 

as defective and unfit to be a complainant or a witness ” it mioht 
be supposed that this verse is iolendcd simply for detecting a faulty 
. litigant (without more), so the word dandya ( punishable ) has been 
used. Moreover, from the text^ • “even if one makes himself amenable 
30 to punishment ns guilty, he is not liable to have his suit dismissed” 

, it has been shown that a party does not lose hia claim. Intendinf» 
to avoid such a conclusion here, the anthor has used the word hina 
ifa\dty ). 

1. Verse 15 ftbove p. 691 U. 22-83. ~ ~ * ”” 

2. ot Nirada IT. 25, too above verse (0) whfre the foil text is cited. 
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^A^avalkya 
Vtrte 16. 

Virauitrodaya. 

Some deformities, although iudicative of defectiyeuess, may even 
affect one .who is not puniehable ; bo the Author says 
Yajnavalkya, Verse., 16. 

Sandigdkam,^ i.e^t not decided in his faronr by the 6 

investigation, artkantt ‘ claim % and therefore also matantrah, 

‘ independently*, t.«., irreapectively of the certificate of success to be 
issued by the investigatirig antbority, iidliaytt, ‘tries to secure t.e,, 
secures to himself ; 'he also*, who wheu challenged for an inquiry, 

nhh'pattty ‘absconds*, t.e., from the seat of investigation rnna away^ 10 
Yaicha^ * he also *, d^dfad, * summoned*, does not speak anything, either 
in support of his side, or detrimental to the other side, sa^ ‘ such a one *, 
Ainah, * a false litignaot ’, i.e., a faulty one, and by reason of the offence 
or execnting a claim under a doubt, ‘is declared by the Smrtis also ‘to be 
puniehable by the king *, rdjild dandyaicha siriftah. 15 

By the first (use of) eka^ * and *, are inclnded those who do not 
attend at the place of luquiry. By the eecood (use of) eha, ‘ and * is 
included one who when noable oneself, who does not appear at the 
trial through a deputy. By the (use of the) third cds, ‘ and ’ is indicated 
that he should be compelled to pay what is in dispute, 20 

These deformities, moreover, not likely to be proved by any other 
than one who is a thorough expert, are only means of indication of a 
disturbance. Otherwise, the possibility of a perturbation may here be 
taken as conclusive. A decision by regard to these is called among the 
people a direct^ deliberation- (16). 25 


S'ulay^Qi 

The Author states the characteristics of a defeated party 
Yaifiyavalkya, Verse 16. 

If in a claim which is under a doubt one recovers independently of 
the (prescribed) means; tu^ApaW, * absconds, * i. c. without informing goes 30 
to another village ; after he is brought for being questioned, when .nsfccd 
‘ what have you to say speaks noihing whatever— thc^e three as false 
litigants ore to be punished as such. Narada* however mentions 
five varieties viz : “One who changes his pleading, one avoiding a 
trial, one failing to appear, one who docs not file an answer, and one 35 

1. JjTV^'Vwin See tbo remarks of the Milakshara tbovo on p. C78, 1. 1. 
quoted In the note on page 679, 

2. Ch. U. 38. 

9 
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r Ydjnavalit/a 

I Veriejr. 


who absconds after he is summoned, are hre varieties of a faulty 
litigant." "The absconder, after three fortnights ; one who keeps silent 
after seven days ; and one avoiding a judicial investigation, after a 
month, and an incongruous deponent immediately (are declared as 
5 vicious or faulty).” 16. 


Kow, where two men umultaneously go to the officer o£ 
justice, each as plalntiS where, a certain person having obtained 
land by gift, after enjoying possession of it for some period went 
out on account of business into another country along with his 
10 family ; and a certain other person also obtained the same land by a 
gift and after enjoying possession for some time, went into another 
country. Thereafter both relumed together and there was a quarrel 
each saying *' this is my land, this is my land/’ and when both go 
simuitaneouely to the officer of justice, the question would be 
15 on whom should the burden of proof liel Anticipating this, the 
Author says 5— 


YajnavalkTa, Verse 17. 

When there are witne^es for both sides, those for 
him who claims priority should be taken first ; and If the 
20 first claim be invalidated, then those (ic., the witnesses) of 
the next claimant should be examined. 


Mitakshara Ubhayatoh,/or both sides, i. e. for both the 
litigants- Witnesses, saksMshu, t.«., when they are available. 
The tcUnesses for him who daims priority, sakfhinah 
25 purvavadinah, shotdd be examinedi one who Bays that be got (it) 
by a gift and had enjoyed at a prior date. A Fdrvawadi, a person 
ehiminy priority, is not one who first makes a complaint. The 
witnesses for such n one should be examined. 

When, however, another person says t— "True it is that this 
30 man first got it by gift and also was in possession, but the king gave 
this very field to me after purchasing from this very man, or that 
this man gave it to mo after having obtinned by gift’’— then, the case 
of the first claimant becomes invalidated as it cannot be proved, and 



' YAjhavalkya *1 Mlt&k|har£L— ^ur limuItaiMobi elaimantt. fiQ7 

Terie 17. J - 

when the case of the first claimant is inralidated, the witnesses 
should be examined of him who says that he got 
^ Page 14. a gift at a later date and was in possession (since). 

This explanation^ — alone is proper. It would 
not be proper to put the following interpretation, viz-, if the answer 5 
is by denial, the witnesses of him who claims priority are examined ; 
while in the answers of and special plea if the case of 

the first claimant be invalidated then would come in the witnesses of 
the next claimant The same import having been laid down in the 
text — ‘Next, the plaintiff should immediately have written 10 

there would be the fault of repetition. 

The first (mode of) explanation has also been brought out 
clearly by Narada* who after observing — “In the case of a denial, 
the proof rests on the plaintiff, while in a ‘special plea*, on the 
defendant. For establishing a former judgrnent the (production of 15 
the) decree would constitute (sufficient) proof/’ says t— “When two 
persooa quarrel for a point, and both have witnesses, the witnesses 
of him who sets up a prior claim shall be heard.” 

This rule lias been specially mentioned as it differs from the 
rules of procedure for suits in geDeral.(17) 20 


Viramitrodaya- 

** Then the plaintiff should cause to he written the means of proof 
of the allegations in the plaint *% so it has been said. There, when the 
means of proof exist for both the plaiatiff and the defendant, whose 
should be Uhen up (first) for coneideration ? Bo, the Author states the 2'\ 
rule here 

YajBavalkya, Verse 17. 

Ubhayato, ‘of both' t, e. of the plaintiff and aleo .of the defendant, 
when witnesses and like other meaoe of proof exist, pUrvavidinah, <of 
him who filed the plaint,' the witnesses and like other means of proof 30 
should be admitted ; such is the general rule. 

]. i. $. tskisp both u pUintiffs and not one as sr4l a>^d another as ipnfi. 

3. YljBaTalkja 7 (2) page 672 above, 

8. Oh II. 163. 
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AI2(3ksharJ->^Mi uith a xeaQtr. f Yo}tiavaV{ya 

L Vtrie 18. 

Heie, tlie ' Author at&tea an exeeptioD : When tbo first aid0| i.e. 
ia tliQ form of the plftiQi,'a(fi{ariditf^a» 'Is iuTah'dated,’ t> 0 < is proved to 
he weakened as compared with tho answer, either on account of a stronger 
reaeon, or bj reason of the plea. of res judieatat the witnesses, &o., of the 
r> respondeat happen to be accepted. This moreover has been particularly 
elaborated before already. (17). 

S'ulapani 

TajfiavalUya, Versa 17. 

One says, ‘mine is this land by {right of) purchase'; another olso 
10 says 'mine la this land, by (right of) purchase’; thus when the answer of 
a special plea is equal, and witnesses of equal kind are adduced, the 
witnesses of the party lodging the plaint ore to be accepted, and not of 
one who seta up a pica of priority.’ Such an interpretation is proper ns 
by regard to the text*: ”In the case of a pledge, a gift or a gale, 
15 however, tho prior transaction preponderates,” there would be the fault 
of repetition if the first claimant be Invalidated by not adducing a 
stronger reason to an answer, the witnesses of the respondent should be 
taken. By the use of the word witnesses, are included documents and 
the like. (1?), 

20 YajHavalkya, Vers© 18. 

If a dispute is accompanied by a wager, then the 
defeated party should, be made to pay a fine and the 
amount of his wager (to the king), and also the amount in 
dispute to the judgment-creditor. ^ 

25 Mitakfbara •• — Moreover, if n dispute, vivado, ». r. a 

judicial proceeding, be sapanah, accompanfed by a leayer , — staking 
is (the same thing as) wager; nod that which contains this is one 
accompanied by a wager, — then rterc, tatra, «. e. in that proceedm«» 
which contains a wager, the defeated party, hinam, who has been 
SO described above, the king should make him pay a fine, dapdam, as 
■ also the amount ot the wager laid by him ; and to the ( judgment* ) 
creditor the amount in dispute, dandam. 

1. It ap^rns that S'nlapani hero differs from M.tabjhara where 

more priority In lodging a complaint is not glyrn preference to a prior 
existing right (so# tost. p. 13. 11; 28-20). iuH 

vr sr^ i. 

2. Bee fnither YSin, II. S3, 
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Similarly where one being under the influence of anger, 
makes a stipulation thus : — *'If I am defeated, I shall pay 100 panas^\ 
aud the other (side) does not make any stipulation, then Mso a 
judicial proceeding is set in motion ; and when it is commenced, and 
if the person making the stipulation loses, then he himself should be 5 
made to pay a fine together with the sura stipulated. The other 
(party), however, if defeated, should be made to pay the fine, and not 
the stipulation as the tezt particularises it ( i. e. hU stipulation) as for 
one's own. 

Where, moreover, one stipulates 100 and the other 50 only, 10 
there also in case of a defeat each should be made to pay respectively 
the amount stipulated by him alone. By the text "if the suit is 
accompanied by a wager” the Author has indicated (the existence of) 
a suit without a wager also. (15) 


YA}navalhya\ 
Verst IS. J 


Viramltrodaya. 15 

Oeoerally, it is only when (he mesDS of proof for both exist 
that a suit with a wager comes about. By regard to this, the Author 
meotioDs the part to be performed by the defeated party in a suit 
with a wager 

Yujfiavalkya, Vers© 18. 2o 

As characterised above if a sail exist, then ia a trial with a 
wager, the iavestigatiog officer should compel Ibe defective party who 
loses, to pay to the king or Co the opposing party respectively as the caee 
may be, viz., to the king, the penalty cooseqaect upoa the defeat ; to 
the opponent the amonot which was the subject matter of the enit, and ‘.in 
his own wager, viz., the subject matter as well as the amount. By 
(the use of) the word ta, 'however’, in a suit withonC a wager, is 
excluded the payment of wager. By the first (use of the word) era, 

* only * is erclu led the payment of tbe wager laid by the other party 
and not agreed to by himaolf. By the eecond, and accompmied by tbe J’O 
expression dhanim eta, * to the jadgmenUcraditor only* is exdnded the 
payment of money in cases ether those involving a money claim, such 
as slander, £&. Tbe first two eda’a are iutendei to inclade the payment 
of the penalty and the wager which ere not payable. The last cia, 
'and’ is indicative of payment of all the three together, vis., 85 
the penalty, &c. (18). 
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S'filapa^l 

Y^uavalkia, Verse 18 

"If I am defeated on a footing of equality, then as an additional 
penalty due for a defeat, I shall pay bo many papos," thus where the 
5 defendant stipulates with extreme boastfulness, that is (known as) a 
suit with a wager. In suoh a case, the penalty for a defeated party, 
as also the wager laid hy himself, should be caused to bo paid to the king, 
and also the amount in the suit to the creditor. (18). 


YaifitLvalkya, Verse 19. 

10 After discarding: all circumvention, the king: should 

decide disputes according to the actual facts : for even a 
real claim (based on actual facts) if not properly presente^-^ 
is likely to be lost iu a judicial proceeding. 

Mitdksharai— Moreover, chhalam, c/reumrenf/on, what b.as 
15 been wrongly said; nirasya, after diseardtng, after throwing of!; 
bhdtena, <rccor<ftn^ to octuof Aicfs, in pursuance of the real state 
of facts, a Hng should bring disputes to on end, vyawah&IUp nayed* 
antam nypah. Since, ewn a real claim, bhfitamapi i. e. a true 
case, anupannyastara, if not properig ^'resented, i. e. if not properly 
20 pleaded, w lost, hlyatl, i. e^suffers a defeat m a juffjcfal! proceeding, 
vyawah^ratah, at the trial on account of witnesses dec. 

Therefore the aclnal facts ehonld be found out. The 
presiding officer of a Court along with councillors, by gentle 
persuarioD and such other means, should try in such a w'ay that the 
25 plalntiS and the defendant would speak the truth only ; (for) in that 
case the decision would bo given regardlessly of witnesses &c. 

If, however, it is absolutely impossible to find out the real 
facts, (then) in that case, the second course is that the decision 
ehonld be given by exarnlning witnesses <tc. As has been said’: — 
30 "It (t. e. a legal proceeding) is said to have two courses, as it is 
capable of being in pursuance of tacts, or founded on error. A fact 
is that which truly embodies the actoa! events. An error is what has 
been erroneously deposed to. ” 


1. K&raas.I. £9. 



VAjuatiall^a'^ VirantUrodaya — Gltange in pUaiUngt. 

, There a decision given in pnrsuance o£ actual {acta is the 
principal course, that founded upon error is only secondary. In a 
decision based on (the evidence of) witnesses and documents, the 
truth may sometimes be followed, sometimes not, as it is possible 
for witnesses &c. to deviate (from the truth.) 5 

’**'PAGE 15. 


Viramitrod&ya. 

As a suit is regarded two*fold on account of the diatiuctiou of 
being with or without a wager, eo also by regard to its being founded on 
truth, or on error, it is two-fold. For it has been said’ •’ reason 10 
of its being founded on truth or on error, it is said to have two couises. 
Truth is what is linked with facte ; what has been declared by mistake, 
is error." Thus the word mistake here is merely indicative of a proceed- 
ing which is not in porauance of facts. There, as fat as possible, a trial 
should be observed only in parsuanco of facts % so the Author says 16 

YajSavalkya, Verse 19- 

BHtem-, ^according to facts* in coooection with the matter in 
issue by means such as peaceful negotiations ho. by the party speaking 
as to actual facts in the form of bis movements or the actions of the 
other side by reference to dates, having discarded the statements in the 20 
nature of circumventions, n^po tpavah&r&nnayet, ‘the king should decide 
disputes,* i. €> carry to their own results in the form of a decision. 

At times a suit is likely to be decided even in paisoance of an error, 
so the Author says, ‘actual facts,* t.c. a real fact although with 

proper connections such as witnesses Ac., if not properly set ont before 25 
the determination of success, iu a suit to be managed, hlyate^ ‘suffers a 
delea'i,‘'’oecomes impossYo'ie di accomp'frs’nmen'r. In such a case, 't'ne 
trial will only be iu pursuance of an error. By the expreseion, ‘even 
facts if not properly set out* are included by extension all transactions 
well known as being in pursnance of facts. 30 

‘ There, a transaction proved according to rules of ^&atra is as 
under : “Ooe who abandoning a strong gronnd resorts to a weak one, 
would not be allowed to resort to it again after the members of the 
judicial assembly have reached’ the stage of succesB*. When* a law 


1 . 

2 . 

3. 


By KSrada I. 29. 

i. 6 . have recorded ibeir deetslon aa to who ehoold succeed. < 
KatySyana, Versa 221. 4.* Narudh 1. 62, 63, 
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suit h^a been decided, evidence becomes proStless, ualesa a document 
or wltneaseB can be produced nbo or wMeb bad not been announced at a 
former stage* of the trial. Ae the (fertilizing) power ofraiuia thrown 
away on ripe grain, even so evidence becomes useless when the suit has 
5 been decided.” 

Popular naage in trauaactiona, each as If I do not go tomorrow, 
1 am (to he considered as) defeated,** an agreement like this and 
others. (19). 


S'ula]£nl 

10 Yajnavalkya, Verse 19- 

“3?rifth is what rests on true facts. Error rests on a mistake of 
facts”, vide this tert of Narada*, if real facts are clearly ascertained 
by means of other proofs, then whatever had been declared through error 
should be given up as not final, and by means of positively ascertained 
15 facts, judicialinvestigatloQs should one conclude; as even actual facts 
if not put forth in a judicial court lead to a defeat; so Narada'. 
"What through error is not declared, that even though It were an 
actual fact is lost at law; therefore, judictaltrials should one Investigate 
by regard to actuaWacts-” ‘‘Moreover by the king particularly by one 
20 who fa anxious to maintain the ( integrity of ) law, by regard to tbe 
diversity of tbe human mentality, after discriminating the good from 
the not good”. (19). 


*' Kven a real claim is lost io a judicial proceeding if not 
properly presented ” the Author mentions an illustration of this text 
25 Yajnavalkya, Verse 20. 

Where the defendant sets up a denial and, it is not 
confined to one only of the many particulars written in the 
plaint severally, and the claim is (afterwards) proved in 


1. Asahaya baa the following note on thla ; “‘This wicked debtor 
owes me money, and sltbongh ihie is supported by witenetses and other evidence 
he declines to give it. Therefore he must be prodaccd in my X’resenco before 
the Elng^s Court/ If the claimant says eo, and does not produce hie proof at 
tbe time of the evidence, bat offers to produce afterwords, it cannot be admitted 
as evidence. But, if after making the statement, tbe claimant coaid not 
produce it owing to any accident etc., it may be offered, and it shall be accepted 
although the cate had already been domded, aud surctiee were offered and taken ” 

2. Nlrtdal. 29. 3. f. C4 
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)rdfTianlkfi ^ •>/ a denial j)ariialltf dUputed. 

Vent 20. J 

one particular, he should he compelled by the king to pay 
the entire claim. He (the plaintiff) should not, however, ^ 
bo allowed to recover (from the defendant) what had not 
been alleged in the plaint. 

MItaksharat — Naikam, sevtraliyi many particulars, 5 

gold, silver, clothes &c.; likhitam, urn//«j, allegation made by the 
plaintiff ; li the defendant demest nihnuto, i. e. conceals the whole 
claim, then, if the proved, bhdvitah i. g. the defendant is 

made to admit, the entire claim t. c. with regard to silver &c, (also) 
as alleged in the plaint should be caused to be paid' to the plaintiff io 
by the king, nrpeija. 

Na grahyastuaniveditah, should not, however, he allowed 
io recover what has not been alleged. What had not been alleged at 
the time of the first complaint, but afterwards Is being Informed by 
the plaintiff saying that it \7A3 formerly forgotten, he should not be 15 
allowed io recover, na grahyah i. e. to be (allowed to be) paid, by 
the king. 

It must not be supposed, however, that this rule is merely 
testuaP;tbe falsity of the defendant's denial as to one particular 
having been established, it leads to the possibility of (establishing) 20 
its falsity as to other particulars also- Likewise, the truth of the 
plaintiff's allegations having been estnbUsbed in one particular, it 
raises the probability of its being true in other p.'irticulars also. Thus, 
from this very text of the Lord of Yogis’ supported as it is by the 
rules of Logic which is only^, anotlier expression for * the rules of 25 
probative reasoning,' the resulting rule ( that comes to be established ) 
is that the king should cause the entire claim to be paid. 

And when a suit is being decided in pursuance of the rules 
of logic, even if the real facta stood otherwise, no fault would attach 


1. based OQ a toxi. •*. «. its eoantlnoss can be establisbed even 
bj tbe test of logic as will be seen from the nest sentence. 

2. t. «. the sage TajoaTalkya. 

3 . 

10 
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totbe- judges deciding the suU^ As also (says) Gautamai, ^fter 
stating—* Rules of logic are a means for arriving at a judicial 
decision. For getting at a decision with (the help of) it (logic), 
parties should be placed in their proper positions respectively, ’ be 
5 concludes^ thus : ‘ therefore the king and the preceptor are blameless.’ 

Moreover it is not that the consequences of a (false) defendant 
being confronted in one particular extend only* to his testimony not 
being accepted (as a reliable one) because the text is that ‘a party 
confronted in one particular ehoald Im made to pay the whole (claim) 
10 by the king. ’ 

The text of Katyiyana*, however, viz. “'Kven .in snits 
involving several counts, as much amount as the creditor (plaintiff) 
estiblvshea by means of his witness^, so much only does he get”, 
has a reference to (suits for a) paternal^ debt payable by the ‘sons 
15 and others. There the rule U that sons and others in their answers 
in a suit with referenca to several claims saying T do not know'} do 
not become guilty of prevarication ; (and) even if a claim is proved 
against him in one particular he does not become a false litigant, and 
so tbc rule— "where the defendant denies all the particulars &c.’' 
20 has no application there, as there is no concealmeut, and therefore no 
(scope for the application of the) rules of logic. The text of 
Katyajana* vh. ‘ Even in suits involving several counts &c.' is a 
general rule. Putting aside the ‘false answer ’ which is the subject of 
a special treatise, the author treats it ns on answer of ignorance.' 

1. It may aUo li« thus ren^erod ; lEven it it were difTereat from tite retd 
IftCtB. I ' 

£. Ohap. n. 23-24. 3. Chap. II. 32. 

4. &c. ». t. only thn# far, to this extent. It is not that from this 

text the incapacity would extend to the length of only the party's case not being 
aocopted. The Author says that it extends farther, its. 2<hs 

meaning is that in the case ot false witnesses the only coniequence is that their 
testimony is not accepted ; whereas In the case of dishonest litigants, not only 
that their tostimony is not neoepted but that they are punished to the extent of 
the entire clmm in dispute being thrown ont. 

6. Verse 473. 

C. is a better rwidtag and is adopted from BiUmbhatti. 

8oe Bahmbhatti page 24, 1. 18. I 
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Ydiuavatkya T 
Yertt 20. J 

It may be said that by the text' viz. *‘In suits for the recovery 
of debts and the like ■which are of a ^uasi-fimte character, the amount' 
in diBpQte bein/; already ascertained, if the allegation is for a less or 
a greater amount, the claim does not succeed’*, Katyayana has Baid> 
that in suits containing more points than one, if only one point or more 5 
points than one which are involved are proved by witnesses, the whole 
claim does not succeed. That being so, when only a portion is proved, 
from where does follow the proof of the portion that is not proved \ 

To this the answer is that where witnesses are produced 
03 the means for proving the entire claim alleged in the written 10 
plaint, there in case the witnessee depose to a portion only or 
to much more than what was claimed then in such a case the whole 
claim does not succeed ; this is the meoniug of that text. Even 
there, from the wording of the text viz. “being ascertained. ..does not' 
succeed”, a doubt would even lie here as beCore and thus there is 15 
scope for other evidence (means of proof), on account of the rule in 
the text* “after discarding all circumvention &c. ” 

In the case of criminal complaints, however, the whole point 
alleged is considered as established even if only a portion is established' 
by witnesses produced for proving the whole case j because crimes 20 
and the like are considered as proved by bo much proof, aa also on 
account of the text of Katyayana* viz. *'Id complaints for 
cohabitation with women, crime, and theft, what is known as the 
point at issue is considered as established in its entirety if only a 
portion of the point in dispute is deposed to by the witnesses.” (20). 25 

Viraroitrodaya. 

lu the coarse of aa exposition of the function of the king, the 
Author gives illustratioos of trials based on facts, as also those Induenced 
by mistakes 

YajBavalkya, Versa 20. ao 

LikhUantt ‘ written 'j in the plaint &c., the written allegations 
made ; nuikam^ ‘ many *, in more than one ( particular ), such as, gold, 
gems, clbthesi &c., the defeodant who nihnuie, 'denies*, t.s., conceals 


1, Verse, 396. 


2. TijS. II. 19. 


3. yerse^ 397, 



yQg - Vlrarnttrodaj’B— Oaan ^ro^fSowi^a 

the eotire claim, he, eAarfaia, *in one pattlcalar* aacb as, merely as 
regards’ gold or the like, tiHdtUah, ‘proved’, i.e., by means of witnesses, 
as &c.', has been completely proved to have taken, sartam, ‘ the entire 
claim’ which is the sobject matter of the complaint, nfpena, ‘by the king 
& to the plaintifT, ddp^ah, * sbonld be compelled to pay 

This, moreover, in regard to one partienUr (item) of the plaint 
which was established, when other particulars have not been proved here 
as also In the ease of a special agreement, that ‘ if even one particalar is 
proved, 1 shall pay np the whole.* There, the first has connection with 
10 actnal facts as may have oeenrred, the second is based on a subterfage. 

^nircrfitaA, ‘not alleged in the plaint*, t.e., not set ont in 
writing before. The particle, tu, ‘ however ', has the ssnse of eha, 
* and *. As to the part other than the one particalar in regard to which 
the claim is proved, such as gems, tkc., althongh not proved sbonld not 
15 be ordered by the kicg to be paid. This also is an example of a trial 
connected with an error. Vide the text of Kaiyayana’ t “Even when 
only a portion of the matter alleged has been deposed to by the witnesses, 
in charges of iotercoorse with women, heioons offence, and theft, the 
whole of the matter alleged shall be deemed to be proved.’* In eases of 
SO theft and the like, althoagh proved in one perticnlar, the whole is to be 
paid; BO the Mitabshara. <20). 


S'olapapi 

YajiiaTalbya, Verse 20. 

One, who of the many counts in the written nllegations, such ns 
25 gold, silver, copper &c., denies oil, he, when proved as to one 
particular such os gold &e.aU L e. silver &o.,h 0 must pay. If when proved 
as to one particular, having ascertained the plaintiff's, he says “ this 
other also was forgotten by me’*, such a one not having been written down 
at the time of the plaint, should not be admitted, and no royal penalty (20). 


30 It may be said ‘‘Where the defendant sets up a denial, and the 

denial is not conSned to one of the many parttculara” &c. is a 
Smrji text ; so is also "lo salt? involving several counta &c.” a 
'Smrii text. Thus there being n mutual conflict between these ,two 
.Smrjis, why ore they not considered as unauthoritative as they are 
,1. ,V«iifl 897. . ' 
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opposed to each otter? Why r^aort to (thorukof) odjnstmenf ? 

So the Author Bays 

Yajnavalkya, Vorso 21 (1). 

Whoro two snirtis conflict, principles of 
•Paoe 1G. equity as determined hy popular usage 
shall prevail. 

MitaWiara :-Wtero smrtyoh, hra there 

•; mutual virodhah, ca,./W. there tor the purpose of remov.ng the 
n nldetermiuiuu’- the matter in isauo nyaya, prmepUs of 
:::f;‘:mpddng gen“etal ruiea togetter with the eAceptious, 

From where should these principles be obtained ? so the 

Author Eovsi-wyawaharatah itl. as dtlemmedhy usags tic., 
Author say J ^ obaerred among 

obtained fro g , ^ ^ t^o testa of affirmation and 

‘'■'fon" °HenceeveTin the present mse establishment ot the rule 
ufte only proper Ust. Thu. should be applied even in other case. 

the rule ry.rdiog the adjustment and the rule oi option. 

'{. (?,,OTWI SCO aoto 4 (artier oa yp. 708-700. 

2 . Note ™’.„ t.ra,, which arc likely ta recat otloa 

3. 5® tho rale* of logic and nl»o of interpretation, 

.ad hare ““ ‘"'1’°'“”* J d Ihe middle termor 

predicates, coaetaal and o,.n ,.„m.r iasl.oca ot 

|3 and the major ^ fi smoke there U Cre’-lb. 

Ihlsis;— aaaaU.- 'W ’U Y'-;, ,„„t„ t, called to logic Ih. relation d 

invariable sTjeriitiiiQ. Oorreaponding to and the opposite 

Uaratiable Ooacomlt. HeiaPftauaia or an aisetiion ol the coacorai- 

„[ the aboee is what ■’ „nd*the ahsance d |j 0. g. HO OV aliCIlW .5 00 

tanoe d the ahseaco d mS aad me a 

uaoaantd “ ‘ im thie’ln the (1) Unlrersal A rtopccillon d 
will end a [‘"“8 ’"”n . i, « and tha (2) coavertod A propolition e. g. 
the EngU.h tr'etoa- e. All ? i, .aid to ha eenneeted wilh 

All not-> IS no^, re p V .|B,matWe aod negative relations 

It, eScct by ,* ed and the oaase that proves can be oqaally 

between the thing to to proved „.„t -po'ieotlr and inoapablo 

asiortod •, each o 6d f'j at the Vylpli or onivorial ptopoamon 

at rolotalion. This “"”‘”t%“d diSereoce in Mill’s Logic, (dpi.), 

corrospoedstothe m.thoJsdag toUowing 


10 


15 
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To this general rule the Author mentions an exception 

Ya-jnavalkya, Verse 21 (2). 

The rule however is that the science of law is 
stronger than the science of politics. 

5 Mitak?hara : — The science of politics e.g. the work of 

Ausanasa stands already excluded by the text 
An exception ‘ in conformity with the principles of legal 
to the general rule, science* * ; so the * science of politics ’ referred 
to here ts the one forming part of end incorporated 
10 in the ' science of law ’ and characterised as the science of polity* 
In the case of a eonjliet, virodha, between two smrtis 1 . e. from the 
science of law and the ectenoe of politics (respectively), the science 
of law Is stronger than the sdence of polities ; this is the rule, Sthitih 
(fit: position) i. e. limit. The meaning is that although in themselves 
15 there is 00 distinction between the science of law and the science of 
politics as the authors of both are of equaP (authority), still the 
principal subject (of treatment) being law, while politics having only 
a subordinate position, the science of law has force. The importance 
of Dharma has already been demonstrated before in the beginning of 
SO this treatise^ Therefore, in the case of a conBict between the 
Dharmafdstra (science of law) and the Arfha^astra (science of politics), 
undoubtedly the ArMafasfra will yield ; and there is no scope for 
any rule of adjustment or of option for a Vishaya*vyawa8th:V. 

( ) or a Vikalpa ( ). 

1, TftjQ II. 1 p. 1. 11. Is & 14 above. 

S. Or it may even be translated as, 'as bolb are the compositions 
of the same (aathor.) ’ I 

equal, or it ma 7 also mean, same. Tbs meaning is that even if 
the same author la;fB down two texts, one in the nature ot a ^ text and the 
other an text, still having regard to the fact that it is the ^hich 

is the or principal subject of treatment, the texts pertaining to the 

will have force. 

3. t. e. in the AchSradhjAja. Introdnctory chapter 1 verses 1-9. 

4. Kota these two terms vd R<rrr. 

ftwPT (Vikalpa) means option i , «. the mle of option. means 

u adjustment of the several lubje^s hj appropriating each to its proper place. 



MU&k«fiai^«-^R oijection tlaltd. 
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"What* is tiie illustration for this (proposition) ? Not certainly 
the text of Mann* viz. — One may elay without 
An 'Objection. hesitation a desperado* who approaches (with a 
murderous intent) whether (he be) a preceptor, a 
child or an aged man, or aBruhmana deeply versed in the Vedas (351). 5 

By killing a desperado (intent on doing barm), the slayer 
incurs no guilt, whether (he does it) publicly or in secret ; (for in 
such a case) fury recoils upon fnry^ (352). Also, “One should 
(certainly) kill on the field of battle a desperado who approaches with 
an intent to kill, even though he were a special scholar of the Vedas, 10 
and thereby he does not incur the sin of a Brithmana-klller ’’ and 
similar others are the Arlkasdstra texts.* “ This expiation has been 
prescribed for unintentionally killing a Brabmaiia ; but for 
intentionally slaying a Brihmana no atonement is ordained,” and 

According to Sanskrt writers if there be a direct and clear conflict 
between two texts, both lose their binding character, and one is left to accept 
either at his option. There is also another conrae which is resorted to and that 
is bj assigning the afArinative (w.?) and negative (STfin) clauses to their 
proper and appropriate places and tbne removing the conflict. An example 
will make this clear. “ A Brihmapa may eat flesh. ” This conflicts with the 
general prohibitioo of flesh against Brdhmapa. Then follows the appropriation 
( “ n northern Brulimaaa may eat flesh — a Southerner must nol.*^ 

Ttie reader will note the two texts, an apparent complict between which has 
introduced Verso 21 . 

A ver; good instance of ieo;?r and nrcusuemi maj bo found in Y&jn II. 

277 “ |h: i " Oommeoting 

apon this eajs V svwRn?? I 

and this is farther made clear by RVtRfl? in the thus—rft^fWK^d: 3^'T 

%ina niwr 3? r niwr i 

It will thus be noted that either of these have a scope when there is a 
conflict. The Author here says that there is no room for resorting to either as 
there is no conflict at all. 

1. From this clause down to p. 711, line 17 is stated the objection ; or 
tlie^(r?T. 2- Oh. VIII. 351.-352. 

3, sUrT^ll'^ This word has been translated as 'an assassin' in the 
Sacred Books of tbp East) but having regard to its wide connotation a 
dtiperado would be a proper rendering. 

4. Note the gloss of Knliaks. 

» ». the violence of the assmlant generates and fosters the fury 
of the person attacked. 5. Mano. XI. 82. 
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such others are Dharma^astra texts ; and it is proper in the case of 
a conflict between the two, that the Dharmaa'aslra should have force, 
(since), these two (kinds of) texts not baic» likely to be in (reference 
to) one subject, there would be no conflict, and the consideration of 
5 their force or weakness does not arise. 

Moreover, premising with the text' vi/- " the twice*born ■ may 
take up arms where the law is being floated &c.” and proceeding 
with the text' “in their own defence and in the defence of the dahhind, 
in a battle-field, and in the protection of women and Bnlbrnaiias ; 
he who kills within the limits laid down by law, incurs no guilt. 

15 one is not amenable to the punishment for slaying in a fair fight an 
assailant as also one who is intent upon killing women or Btdhmauas 
( while engaged ) in self-defence or in the defence of the dakahind — 
wealth collected for distribution among the BrUbmayas assembled 
at a sacrifice — and (other) utensils used for a sacrifice, the text viz. one 
may etc. a preceptor, or a child or an aged man' etc. has been given 
as an explanatory* affirmation of the 8ame^ Implying thereby that 
one may kill even the preceptor and others who are obsolutely immune 
from being killed, when they attack with a murderous intent, 
20 what then of others ? From the use of the words tfd* (or), and also 
of api (even) in (the text) even though be were a special scholar 
of the Vedas^ &c.'' the inference is not (intended to be) suggested 
that the preceptor and others should be killed, as also from the text 
of SumantU viz. “ There is do guilt in killing an assailant (with a 
25 murderous intent) excepting (when it is) a cow or a Brahmana.’’ and 
also according to the text of Sfatuf viz. “ Let him not injure the 
preceptor, nor him who expounds^the Vedas, nor the mother or the 
father ; nor also the Br^hmanas, cows nor an ascetic.” This text is 
used with a purpose (lit. meaning), inasmuch as it is iutended to 
30 prohibit the killing of the preceptor and others ( when they approach) 
as assassins, and not otherwise, as the prohibition of murder in 

1, Mann. VIll. 349, 

3. Mann. VUI. 351. 

6. 1. e. Oliap. VIII. 849-350 

7. See aboTe p. 709 1. 5 


2 . Manu. VIII. 360, 

4. . 

6. I&Mano. -VIII. 350 (8eo aboVe). 
8. Oh. IV. 163. ■ • 1 
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general is already dedncibld from -the general principles (of Ia?v/. 
Eren the text’ " by killing a desperado tbe slayer incurs no guilt” is 
intended to apply to others than Brlhmanas. Since, (by the text) 
an incendiary, a prisoner, one armed with a deadly weapon, a robber 
and one who causes the deprivation of land, wife, and wealth, these 5 
six are (known Alat^^inas) desperados or felons” and also ‘'one who 
is 'armed with a sword, poison, and fire, who is ready to utter a curs6 
with hand uplifted, who kills by means of A'iharvam charms, 'who Ts 
a traitor to the King, who violates a married woman, 'who is,fever 
ready to prick a hole ( whereever found ) one should know these and ^10 
all such others as desperados or felons (Atalflyinah)/’ the 
have been indicated generally. Therefore the. result is ^ that when 
BrdhmaOas and also others are killed as assailants by inadvertance 
while being] warded o(f by one acting in Belf‘defence and having nb 
intent to murder, in such a case a light expiation will be (suOacient) '1-5 
and no punishment from tbe King (will be necessary). Therefore 
another illostration should be cited here. - < 

(To the above objection) the answer is : ‘'As acquisition of 

a friend is superior to tbe acquisitions, of gold or „ 

* PAGE 17 land, so one should endeavour for his acquisition'^ '50 
An Answer is an ArthaiAsira text.’ “ In conformity with 
tbe priaclplcs of legal science, and divested of 
anger and avarice” U a Dharmoi'dsira text. There occurs a conflict 
of these two in some cases. As e> g. in a suit where the. procedure 
is of a fourfold character ; it success is secured to one party, 25 
acquisition of a friend would be made, but tbe DharmasAsira would 
not be followed; while if successja^secured to another party, the 
Dharmai’dslra would be followed but (it) would prejudice the 
acquisition of a friend, in Buch'a ^se the dsfra has more 

force than ArihusAstra. ‘ Hence •"A^paStambai has shown the 30 
-importance of expiation in the text?. '-'".This- ve'ry 'same (penance is ' 
-ordaine^- for him who -when bis ElAar'ma (duty)wnd ArMir{gaid) 

'come, into conflict, choose3'‘the 'Ar/AhV.’ '.^By _ the expresgion '■;^^‘,Tbis 
• very same !’.the twelve years’ expiation^, is intended. ^ ■ 

2. I. V. 24, 25. 


1. iiaaa. VIII. 852. 

.,3. Sed ApastQQiba I. 9, 24, SO. 
11 
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Viramitrodaya 

lotleedf when thete is a eonfliet batureeo two S'dilra texts, hoTr is 
a sail based oo facts to be disposed of? So the Author says 

Tajuavalkya, Terse 2l. 

6 P'yatakdrato, * as determioed by usage *, in the tuatter of 

a point ia a laT'Suit, Smjiyoh, * between two Smj-tit I.e., two texts 
of J)harma a'Asira, when there is a mutnal * conflict' virodhe, tu, 
‘indeed’, nydyaA, ‘ principlea of equity t.e., the principles o( logic 
helpfnl in elTjcttag an adjusiment of cbe points at issue, balatdn, * shall 
10 prerail', t.e>, ehall dstermioe. In short, whichever is adjustable 
iu a particular topic according to logical principles in that matter, that 
StTifti is autboritative. By the word tu, ' however has been excluded 
the power at^Sn-jU, when iu conflict with S'ruti. As baa been said’: 
“ When there is a conflict between a^>Kti text and a Smrti text, <S'ruti 
15 alone preponderates. Oo a conflict mutually inter se, however, what 
is in accordance with equity Is authoritative.’' 

The use of the word Smflyok, * between two Smrtis is indicative 
cf the texts of the same category. Therefore it ehonld be understood 
that where between two S'ruti texts onlyior two Arifta iattra texte only 
20 there Is a mutual difiTereoce, principles of logical reason are decisive. 

By the nae of the word tu, a eeeond time, are exclnded the 
Purdma. By this, when compared with the PurdMS, the Dharma-Sdstra 
incarporatiag the Smftia is not (more) powerful. On the other band, as 
with two Smj-tia, when there is a conflit mulnally between a Smj-ti test 
25 and a Purdnu text, the greater or less power or weakness is determined 
by regard to the principles of logic, which are helpful in securing the 
Bnbject of the plaint. (21). 


S'ulapaui 

Yaiuytwaltya., Tatsa aU 

30 When a conflict arises between two Dharma Sailra texts, the suit 

should bo decided by-following the maxim of “the general rule and the 
exception," Thus: "He' who enjoyes without a lawful title, as by 
hia father and three prior ancestors, the property cannot be taken away 
from him because it has descended through three lines of ancestors, " and 
35 " He* who enjoyes without title for ever so many hundred years, the ruler 


1. See Karscla Ch. 1, 91. 


2. Nlrada Ch. I, 87. 
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yer$e-2S. J ’ 

of the land should inflict on that sinful man the punishment ordained 
for a thief”, of these two texts, one of jD/wr/naiosfra, and onother of 
ArthaiOslra, when there is o conflict, the JJharmaiSstra text propounding 
proprietorship by a Buccessive enjoyment for three generations (although) 
without a title, has force. It is In confllot with the DharmaiGstra text 5 
laying down a punishment for possession without title eventhough 
for one hundred years. So Narada'; “Where there is a conflict 
between a Dliarmasdstra text and an Arlhai&stra text, giving up the 
ArtliaiGstrd text, one should act up to what is stated in the Dharma- 
sdsfra", (21) 10 


It has been said above^ that “ Nest, the plaintiff shonld 
immediately hare written down the evidence by means of which the 
matter in dispute is to be established". V^bat are those means? 
anticipating this the Author says : — 

Vajnavalkya, Verse 22. 15 

Evidence has been stated to consist of a writing, 
possession, and witheases. In the absence of any of these, 
the ordeal is said to be another (means of evidence). 

Mitakfhara, : — That by (means of) which a thing is 
measured or discriminated is praniana, evidence. That, moreover, is 20 
twofold, viz. human and divine. Of these manavam, 5uman 
evidence is (of a) threefold ( character ) viz. lihhitam, bhuktih, 
sak?hinah. writing^ possession and mifnesses \ so it has 
been laid down, kirtitam, bj learned sages. I'ben (again), writings 
are of two kinds. A S'aeana, roga! gran(, and Chfrakain, a 25 
scroll or deedt A Royal grant has been defined before^ A scroll or 
deed (is as) will be defined (hereafter)^. Bhuktih, possession, means 
enjoyment by (actual) occopation. Sakshipah, witnesses, i. e., of 
the character and kinds to be described hereafter^ 

1. Ob. S9. 

2. YiJB- 11*7 (English Tt. p 672. lines 14*16 above). 

3. Tfijn. I. 518. P- 530. ‘ 4. YlJH. 11. 84. 

5. i. 0 , in Section V, “Of the WUnessee.” 
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- It may be said that a writing and tvitnesses may properly be 
'• ‘ ■ • (accepted as) evidence as they • may - be indoded 

-The four kinds • in the idWu* mode of proof ( iVnm^na ), aa'they 
of evidence.- . : serve ' as- o' -medium i. e. of espresaing (tbe 

5 meaning of) words * But how can possession be 

a mode of proof? To that the answer is that even possession' 
when satisfying certain (specified) conditions will invariably and' 
correctly measure the probative value of the sale and other transactions 
which are (set up as) the basis of ownership, and assist au inference 
lO (to be drawn), or in the absence of a direct inference, a ' conclusicn ' 
may be drawn by implication, and thus it (t. e. possession) may be 
jQclnded either in an inference {Anum&na) or an impUcalion 
{AHhQpattii and be a (good) means of proof. 

Jn the absence of any of all these three (modes of proof) viz ; ; 
16 writing &c.,'tha anthorhas mentioned* the evidentiary value of any of 
tbe ordeals, tbe character and kinds of .which will presently be. 
described, subject to the conditions as to .the bind, country, time 
' and the (particular) thing* ' That ordeals are (to be accepted as) a 
mode of proof only In the absence of -buman evidence Is. inferable 
so from this very text, as the nature and conclusiveness of ordeals are 
derived from traditional lore, $•«, Agama- Texts. Hency where - 
two persons simultaneously go to an officer of law in reference to a 
matter in dispute between them, and one adduces human evidence, 

' - while the other resorts to the divine test, in such a case the human 
25 evidence alone should bs accepted. To ■ the same effect is" 
Katyayana’ ' If one (party) sets up human evidence and the 
other resorts to tbe divine test, in such a case the Tung 
should accept tbe Human evidence and not ‘ the divine test”. 

* Even so where human evidence is available for establishing (only) a 
30 portion o£_.the principal point (at issue), even there the divine test 
should, not be resorted to. 'Thus^m a suit where the complaint is 
that * having received a hundred at this rate, the defendant does not 
pny it back ’ and rpon a denial (of the claim by tbe defendant) tiiere 

1. One of the fOYeral ynuoSoSs. Tbs f^aljsyiki rrcognite only 
four ri:. iptm, SHSTtT, STiin and sn*^. The Ycdintins and the hllraSmtahes 
add two more tii. 3pnsf*v’asd snfivT*!, vhile the B&nkhjasodmU only throe 
vir. VPjH, and 5Tt*?, 

3, t. «. in the principal Verse «f YtjfiATalkya. ’ Verso, 218, 
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are witnesses for (establishing) the acceptance of the loan, but not for ■ 
the (particular) amount or the rate of interest, and the plaintiff offers 
to prove his case by an ordeal, in such a case, inasmach as under the 
rule’ (of procedure), viz., ' regarding proof of a particular portion 
only,* the particular proof about the amount and rate of interest 5 
follows (by implication), there Is no scape for nn ordeal. As has 
been observed by Katyfi,yaiia.^ : — Even if the human evidence 
offered by the contending parlies cover only a portion of the subject* 
matter, it should be accepted, and not the divine test oven if it (t.e., 
the divine lest) be sufficient to cover the whole suit.” As for the 10 
rule. — " The trial of secret offenders must (necessarily) be by means 
of ordeals even this (test) is intended to govern those cases where 
humm testimony is unavailable. As to what has been said by 
Narada^ viz. ** (Where a transaction has taken place) in a forest, in a 
solitary place, ^ at night, or in the Interior of a house, and in cases of 15 
heinous offences or of denial of a deposit, a divine test is permissible^'; 
even that is (applicable) when human evidence is obsolutely impossible 
(to be adduced). Therefore the general rule (that, naturally follows) 
is that a trial by ordeal is allowable only where human evidence does 
not exist. 20 

An exception to this, however, has to bo noticed* viz. In 
trials concerning heinous offences of a long^ standing or in the case of 
assaults or slander or concerning acts proceeding from violence, the 
ordeal itself are the witnesses,” 

Moreover a similar rule is found in some places about a S5 
‘ writing, etc. As in ‘ determining rules laid 

* Page 18. down for p6gas^ the S' rents, and (?onasand . 

other trades, the evidence (to be adduced) is 

1. also csUed^arfSlftFJ^Jvrv: as e. g. S% vr 

nvfff *n’5r «T Ipr l See the on the fiatra h 2. 56 C/, 

the Tole of ‘ Part for the whole’ 2. Verse 21S. S. II. SO. 

4. Dr. JoUr takes as oQ adjective of srriv and transUtea ‘*in a 
solitary forest ”, bat see the gloss of Aaahtya on this ” w'l'it 

\ ” 6. Katyano, Verse 229. 

6. Or It may aUo be interpreted as *ia protracted proceodlogs, in trials 

of heinous offences &c. the vonswif eiSSSi? being taken separately. 

Citsd as of Brhaspati in V. llayaakhn. eee. p.l 1, 1. 14. • , - ' 

7. nndkjiifi, Bee YajB. II. 30 and Hituksharti where VijnSneSwata 

thus ■ dehaes.— t 5VlfTfJ J and Vr?f — 
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writing and not an ordeal or witnessea’.’* Similarly*— ‘In anita 
legarding the right of door or way, or the right of erecting or 
making these, as also in suits regarding the enjoyment of a surface 
or watercourse, the moat important (means of) proof is that of 
5 poases'tiOQ ; and neither an ordeal nor the witnesses.’ So also* 
“ In Buita regarding valid and invalid gifts, in disputes between a 
master and hia servants, in cases of rescission of (the contract of) 
sale, and also where after purchasing a thing one does not wish to 
pay the price, in disputes (arising out) of gambling (with dice) and 
10 betting (with animals), wherever a dispute arises in any of these cases, 
witnesses have been prescribed as the means of proof, and not an 
ordeal or a writing.” 

Viramitrodaya 

As if diatiibatiag the relative streu^th or weakness of buman and 
13 divine evidence as means of proof, the Author proceeds 
Yajuavalkya, Verse 32. 

LiiMlam, document*, i.e. a writio” capable of helping the 
determlaatioD of the point la diepnte; 'possession*, t'.e., the 

oeeapation of the village, &e., the eabject'mstter of the dispute ; 
20 gifi-'fhiM, ‘ witnesses as the Author will describe hereafter. 

By the nse of the word cha, * aud * the Author adds the syllogistic 
reasoniag otherwise known ss Pratyi/^alila as another means (of a 
decision). Thus foucfold nieaos of human evidence *haa been laid 
down uc^yare, by scholars, and recommeoded to be followed. The 
23 afore sai i c^a, follows here also ; thereby Ibe oalbe are other-worldly 
means but distinguishable from ordeals as stated by Narada* is 
aided here also. (22). 


S'ulapaui. 

Yajuavalbya, Verse 22. 

30 These three means of proof, in cases of recovery ol debts and ISko 
others, in the absence of documents &c. of the nine ordeals such as the 
Balance and the rest, any one is (regarded as) the means. Their strength 
and weakness are stated by Katyaynnu:' "Divine means of proof is 
not permitted, when witnesses exist; bo also when there is a document, 
35 neither ordeals or oaths”. 

1. KStjajsns, Verie SS5. ?. Kityiyans, Verie 226. 

6* T, 227,228. 4. Ben Oh. I, 50 snd Cb. If. 30 

6. Verse 223. * 
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As possQsaion is determined in the form of an inference, tbe use 
of possession is characterised os inferential. So even Erhaspati', 
“Witnesses, documents, and inference, thus human evidence is regarded 
as three*fold. Divine evidence has been stated to be nine-fold beginning 
with the Balance and ending with Dharma, But the mention of 5 
possession is indicative of greater force than document”. (22). 

When there is evidence on both sides, and when there exist no 
circumstances which would help in discriminQt'mg the strength or 
infirmity of either, (a question might arise) how should the strength 
of sjveral proofs adduced by the plaintiff and defendant be 10 
determined ? So the Author saya 

yajnavalkya, Verse 23 (1). 

In all^ civil disputes regarding property, evidence 
adduced in support of a later transaction preponderates. 

MitEkshara : — In disputes for payment of debts, and others 15 
in all civil disputes, sarve?hu arthaviwadeshu, later transano 
tion, Uttara kriya— that which is established is a Krit/a, t. e., 
investigation or proof. When the evidence in Bupp:>rt of a later 
transaction is established, and it preponderates, balavati, the 
party setting it up becomes successful i and (in such a case) even if ^0 
the allegation in the plaint be established, the party setting it up is 
defeated. As e.g. where a certain person establishes a loan by proving 
receipt, while the other party proves its noD’existence by repayment, 
in such a case where the receipt and payment back are (duly) 
established by (proper) evidence, tbis (evidence of) payment back has 
force and the party who sets up repayment succeeds. Similarly, 
where after first taking (a loan) at two per cent, a party acknowledged 

1. Cli.V.18. 

2. This has been rendered by Mr. Mandlik as ‘money-disputes.’ 

Having regard, hoireTer, to the propsr meanicg and scope of the expression 
here, it \voald not be an accurate IntnalatioD. An 3TtT('^V(^ is a dispute 
regarding title to or possession of property and the property may bo moveable 
or immoveable. Tbis has been made clear by the author himself in bis gloss 
on Tajn. Verse (2) 800 . Sanskrit p. 11 1. 5. An 

in used ia oppoji'ion to a or any such suits the origin 

of which is in some threat or similar act and not io a substantive claim to 
property. 
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(to pay) at three per cent.,' in aacK a case even when there, is- (good) 
evidence • for • both the facts, the acknowledgment at three per cent, 
has force. Because the general rule is that of two contradictory 
facts unless the prior fact is refnted, the truth of the later oue does 
S not become established, as it comes later (in order). It has also been 
said “ a later fact is not established, unless the prior one Is refuted. " 

The Author mentions an exception to this (rule) 
Yajiiavalkya, Verse 23 (2). 

In the case of a pledge, a gift, and a sale, however, 
10 evidence in support of the prior claim preponderates. / . 

Mitakshara In (any of) the three suits concerning a 
pledge and .others, proof of a prior claim alone preponderates. It is 
thus : when a man after mortgaging his only Held with one, and after 
obtaining some loan, again mortgages it with anotber'snd obtains 
15 something, in such a case, U (t. e. the Held) belongs to the Hrst only 
and not to the second. So also to the case of gifts and sales. 

It may be urged that there being no ownership (left) In the 
subject-matter of a mortgage, thereafter a second 
An Objection, hypothecation docs not appear permissible } 
20 similarly, also the gift or sale of what has been 

(already) given or sold does not arise at nl) ; and therefore that this 
text is (thus) meaningless. 

To this the answer ie, even when no ownership exists, 
and still when from ignorance or avarice 
The Answer. one has a mortgage made again (over the same 
25 aubject-mattcrl, in such a case the prior transaction 

alone has force. Thus it is proved beyond doubt that this text 
is based on reason. 

. - ' Vlramitrodaya. 

ijy the text' s * When the first claim is ioTaULlated, &c. it has 
been stated that when the aoswer has greater potentiality, the evidenee 
, for the defendant ie taken. Tbeie the potentiality of the' answer 
consists in the. greater 'streogh of the evidence as exhibited Jn the 
answer, BO the Author points ont.the (element of) strength in the 
.evidence _ - • . ’ " 

1. Yijn. II. 17. See p.,6?6 U. 18-20 above. 
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Yajilavalkya Verse 23, 

Sarve.^AUf ‘in all', rtedffesAn, ‘‘in dtspntes where the Bulject 
matter 19 the recorery of a debt, of the evidence on the two sides, t.e„ 
of the plaieti/l'and the defendant, set ont by them each as the means 
of secaring their points^ between the two, that which is of a later 5 
period, has greater strength. Thus, where the statement of one is, 

‘ a debt has been taken from me by him and he owes it and the state- 
ment by the other is, ‘Yes, indeed was taken, but it was paid off’, there 
the evidence in support of repayment has a greater claim. Similarly, 
when the first loan was contracted nnder on agreement of a ATd/it'nt’ as 10 
the rate of interest, but later on at the rate of a Pans, and that has 
been by some arrangement, in such a case, evidence in proof of the later 
arrangement has a greater claim. And thus, where money deposited with 
ooe has been deposited with another, there it should be understood that 
the bailment with the latter has greater force. 16 

The word entz, ’ however *, is to be used as coming after the word 
ttffard, ‘later’. Thereby, an equality of force of the prior one with it 
has been excluded. Similarly is the word eea in purtaita, ‘prior only’, 
is to be explained. la some places, io the place of ‘ in all civil, dsc.’, 
the reading in, ‘prior in civil, &c.’, purpd tu Hi. 20 

Here, the Author states an exception; A'Mau, ‘in the case of 
a pledge i.e., in a transaction of pledge, praiigrah^, ‘ in the case of 
a gift and In the case of a sale also, the prior one of the same kind in 
each case has a claim in preponderance. The similarity,' moreover, 
cuDsists in the prohibition to diepose of at will, and the destruction of 25 
one's ownership. Thus where after a mortgage with one, a mortgage is 
effected with another, there, the first mortgage is stronger ; also, where 
after an acceptance or purchase by one, another has resorted to 
accaptanca ikc. as a means for (acquiring) ownership, there the first 
acceptince, &c., is more forceful. This is the meaning in siibstauca. 

As against a mortgage, a transaction of acceptance as a gift, and 
the likp, being destrnctive of the right of ownership, whether of a prior 
or posterior date is indeed stronger. Thus It should ha uoderstood that 
by regard to its being not obatructive of th® free right of disposal by tbs 
owner as he likes, whether of a prior dale or^ of a posterior date, n 35 
mortgage which is obstructive of the free right of disposal by the owner 

1. A quarter of a Pantt. 

2- In a transaction of a pledge, the frcodoni of disposal of the object 
of the pledge which remained with the owoer before is restrained, and the 
right of ownership becomes extinct in tbo other two transactions. 

12 
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accordtog as he likes is more pawerfaU This very thing, says, Karada 
in Satnakara: “ HaTing made a deposit with a mortgage nith another, 
<7hore oae makes a mortgage, or sale there, the later traDsaetioo in 
more powerful,” (23). 


6 S'nlapdDi. 

Tajuaralkya, Versa 23 

'In all,’ i.p. such as the recovery of debts and the like, the later 
transaction i.e. acceptance of loan &c. Is stronger t. e. is entitled to bo 
pursued. One and the same thing, was deposited with one under a 
10 loan and taking it from there, U was deposited under a loan with another, 
there, proof of the later transaction preponderates. In the ease of 
pledges etc. however the prior one Is stronger. That which is accepted 
DB a gift is an acceptance (23). 


While wishiog to cstabUsK the evidentiary value of [Kjsses&ion 
15 when Accompanied hy certaio qualifying circumstances, the Author 
proceeds to mention other resuUa which flow from a certain kind of 
possession 

Yajnavalkya, Verse 24. 

Of him who while he sees his land being enjoyed by 
20 another (for twenty years) looks on and does not object, 
the loss of (the right to) land occurs after twenty years; 
of money (the loss takes place) aftsr ten years (under 
similar circumstances). 

Mitakfhara J— Parena, ‘by another’, by a stranger, 
25 by one having no connection (whatsoever) ; bhujyamanam, being 
enjoyed, i.e. either land or wealth; pas'yatah abruwatah, of 
One teho looks on and does not object* le., does not prevent him ; e.g. 
thus — "This is my land; you bhonld not trespass”; of that 
bhuKiorvimsativarshiki, of land (thus continuing ) /or iweuty 
SO years, Hdnirbhavatl, occurs a loss, ciused by the enjoyment for 
twenty years without protest. DhanaSya, of tceallh, however, 
(i. c. moveables) such ss the elephant, horse etc. the losg occurs 
clas'awarshlki, after ten gears. 
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Indeed tliis is not proper : Certainly ownership does not 
become extinct on account of non-protest, 

(1) Objection. non-protest not being known either in popular 
usage or in S'tiitra aa a cause of extin guishing , 
ownershi p^ (jasO asj > gift or a sale is. Nor is ownersWp acquired 5 
by possession Cor twenty years', because possession is not the, (means 
of) prdoE^of ownership j also because (of the rale that) evidence 
{j)rarndna) does not cren/fl the matter to be established (orameya)' it 
(i. e. the pramdnnf ) has also not been mentioned among the 
circumstances giving rise to a title by ownership. For (in the text) 10 
“ A man becomes owner by inheritance, purchase, partition, seizure 
or finding. The additional (mode of acquisition) in the case of a 
Brdhmana, is gift ; in the case of a K^hatriya gains ^jat-conquest, and 
in the case of a Vai-Yya, and S'Mra gains (by l aboar )*^ Gautama^ 
only mentions these eight as the sources of title by ownerahtp, 15 
(h e does) not (mention) possession. 

Nor would it be correct to say that this very text demonstrates 
a twenty years* possession as. an o rig inating 
** Page 19. caiis’e ’bf o wnership , A title by ownership pr 

(2) Objection, ita ortgio are Thdic ated (even) by general popular '20 

feplile'«-”and nol.(nec^slly)Jbyihc »S'(J5/rn njone^.. 
This, however, ^1 be more fully dealt with in tliT chapter on 
Partition. The text of Gautama is only intended ns (la ying dow n) 
a rule on mitstion. 

Moreover, the text^ viz. "He who enjoys without a title for 25 
ever so many hundred years, the ruler of the 

(3) Objection* land should inflict on that stoful man the 

punishment ordained for a thief. ” is opposed 

1 . (Pramayd) is that -which is to bo established- * the point at issue.’ 
nuiof {Pranina) is the means of establisliiog the point at issue. The meaning in 
the text is that a prauitk-tLi or oTidenco can onl/ tndieats or prove somathiDg which 
is already in existence ; it cannot ersats it; t. s. a pramana cannot be the 
‘originating cause’ of a praneyi. 

2. X 38-40. 

3. 6ce Snbodhini, p. 13, 1 12. and Balambhatti p. 3l. 11 2G-28. on this. 

4. Bilaiubhatt'^ others ascribe this text to jl/anu. It is not to bo 
fonnil in the editions of ilfunK. It is, however, fonud in the Nirada Smrti. I. 87. 
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to the theory that possesaiou without title is the source 

of ownership. Nor also would it be proper to say 

that the text “He who enjoys without a title &c.“ is meant to apply 
to a possession without notice (to the owner)i and the text 
5 *'Passyalohriivatah^ &c.“ to possession with notice (to tbe owner). 
The text “be who enjoys without a title” being general in its 
statement. As Katy ay ana* also has said ; ‘-'One who has forcibly 
taken away beasts, women, or men should not rest his case on 
possession (of these) nor his son also"; the rule has thus been 
10 established, that moreover an extinction of title is not possible in 
case of a possession with notice as it is improbable that any cause of 
an extinction of title would (be suffered to) exist.* 

iloreover, it should not be supposed that inasmuch as the 
evidence in support of prior acts preponderates in cases of pledges, 
15 gifts, and sales, this («• e. the present) text is intended to lay down by 
way of an exception the preponderance of the evidence of transactions 
later in date amounting to twenty years’ possession in case of land, 
and ten years’ possession in case of wealth (or moveables). Since in the 
case of these in reality a transaction itself is not possible, it is 
SO only (that which is) one’s own (property) that is 6t to be . pledged, 
given away, or sold *, ond there can be no ownership over what Jias 
been pledged, given away, or sold. Moreover a penalty has been laid 
down for a gift and acceptance of that over which he (t. e. the giver) 
does not possess ownership, thus’ t “He who accspls (as a gift) that 
25 which may not be given, as also he who gives it shall both be punished 
like thieves, and both made to pay the fine ordained for ’ an offence 
of the highest degree (Uttama-Suhasa):' Moreover if this verse 
were to be (accep ted ns) an exceptioo to [the rule regarding the three 
1. », «. YiiB. II. 2i. 2. Verse, 316. 

3. 'The construction bore is rather pocnliar. Tho danse etc. 

in 1. 8. is to be taken as part o£ the objection already commenced and 
not as a separate objection. The constrocUon ^ here is typically terse— 

The meaning -wonld be fully brooght ont by the following complete 
etatement of the component parti in their order gimSi'h f i 

An estinction of Utle is not probable in the case of a possession 
with notice because no one would allow any circnmtance to exist or 
continue which would in the end lead to an extinction of title. 

4. See NSrada Ch. IV. 12. 
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(transactions) viz. pledges etc.] the verse next following (i. e, No. 25) 
does not appear proper as an exception in the cases of pledges, 
boundaries etc. Therefore the extinction of (title to) land etc. does 
not appropriately follow at all. Nor is the caase of action lost. For 
in the text : — “Of him who neglects and stands by if a period as 5 
aforesaid is passed, the suit does not succeed,” Narada has 
mentioned the extinction of a remedy at law when there is laches 
and such laches is not accompanied by circumstances explaining it ; 
he does not lay down the extinction of the right (itself). Similarly 
in the text “If the owner is neither an idiot* nor a minor and if his 10 
chattel is enjoyed (by another) before his eyes, the remedy by a suit 
is lost to him and the (adverse) possessor becomes entitled to the 
property.” even Manu* has indicated the loss of remedy only at law 
and not of the title itself. The loss of the remedy at law would be 
in this way. The person in possession might say—'^This man not 15 
being either an idiot, an infant or a minor, 1 have enjoyed (the 
property) in bis presence without a protest for twenty years and there 
are several witnesses in (support of) this. If it was (a fact) that 1 
was illegally in possession of bis property, then why should be have 
stood by for so long a time ?” and here the (true) owner would have 20 . 
no answer. This even although he would have no answer as 
(indicated) above, an investigation on facts is still open — vide the rule: ® 

“After discarding all circumvention, the King should decide disputes 
according to actual facts*’. 

It may also be said : “Even though the title la not extin- 25 
guished, nor (also) is the remedy lost, still there would be the danger 
of the loss of remedy, and in order to avoid this it has been laid down 
as an advice that one shonid not stand by. . (To this) however (the 
answer is that) it is not so ; for, possession (which is) within memory 
cannot be a cause of creating any apprehensiou as to the loss (of title); 30 
(and moreover) if the only object was to lay down the rule that (one) 
should not stand by, the use of the term twenty would be without 
a purpose- 

1. Mark the following text ofJVaraA* distingaisbing , and 

2. Oh. VIII. 146. 

3. Yujn. II. 19 Page 709. 1). 10-14 aboTe. 
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It may next be Bald that by the use of tlie word twenty, it 
ia intended to lay down the rule that possession for more than twenty 
years (in itself) serves as a refutation of nil objections regarding the 
defects or flaws in the document, aa says Katytiyaiia’ ; “ IVhere 
5 possession is enjoyed of property belonging to one who is competent, 
for (a period of) over twenty years and under a document, that 
document la (presumed to be) free from (all) defects.” Kven that is 
not BO ; for in that case the rule that after twenty years nil objections 
regarding flawa in a doctiment become barred, having a general 
10 application, it would not be possible to set up an exception even in 
the case of pledges etc.* As say® Katyayana* : “ If a pledge is 
actually enjoyed as such for twenty years, it it. e. the pledge) is 
proved by tliat document, (which then become^) free from all 
(objections as to) defects.’* So also*, ‘'After a troundary dispute is 
15 settled, a document describing- the baandarics has been ordained ; 
its defects should be pointed out before twenty years (Lave elapsed).'* 
By this, the text, viz. “(the loss) of money lakes place after ten 
years” is also refuted. Therefore another meaning should be 
expounded for this verse.* 

20 To this the answer is * Here the loss intended to be indicated 

is that of the profits (or accession) ot the land as 
The Answer, well as of the wealth, not of the corpus itself, nor 

* Page 20, of the right ot a suit at law. For, even if at 

law the owner gets (back) the land after twenty 
25 years' possession without protest (by ' him), still he does not get a 
right to follow the proceeds, both on account of his own fault in 
the form of non’protest, as also on, account of tlua text. In the 
case of a possession without notice, however, he (t.e. the owner) secures 

1. Vefie, 209. 

2. I. «. to say, and ibtieby tlw text of YfijosTalkya If. 25 would be 
meaniDgUss. 

3. Verae, 300. 4. Verae, 301. 

6. Here ends the objectloo which hegaa with tho worda 

on page 721, 1. 1. above. 

C. Vijnineswara draws the following after the above discussion. 
The readT will nets this as a very good initsnce of a of the Sanskrt 
logic. VijBaneSwara first gives a literal mcnnlng of the verse at p. 18 11. 25-27. 
Then he starts a discussion from p. 18 1. 28 and draws the conclusion or 

on p. £0, 11. 15. 
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the right to follow tiie proceeds also, under the text, Pas'yaio t^e. 
(Yiljfl. 11. 2‘j), and also in possession with notice and protest, under 
the text, Abruvalah (see above p. 720. 1. 19-23), before twenty 
yCvirs, he succeeds (even) when there is possession without protest, as 
the term twenty is used, 5. 

It may bo objected, thus? Indeed, in that case loss of profits' 
would not follow, inasmuch as the profits arising therefrom possess 
(the characteristics of) ownership. (To this the answer is), True j it 
would be so where the accession would remain in the same condition 
without detriment to its natural state as is the case with beetle. and 10 
jack fruit trees Thit, moreover, which arises (as profit) from 
the laud and is perishable by use ; in such a case there is loss of 
ownership aa the thing itself has perished. By the text ^ : He who 
enjoys without a title even if it is for many hundred years, the 
ruler of the land should InQtct on that sinful man the punishment 15 
ordained for a thief, ” it would follow that assessing in (terms of) on 
equal money value an amount equal (to the profits) should be made 
payable as (is done) in the case of a thief; but this conclusion is 
refuted by the text, "a loss takes place after twenty years.” 
Moreover the punishment from the king still exists even (when the 20 
enjoyment is) for more tlian twenty years on account of a double 

1. Mark Iba word (PAala). Its literal meaning is fruit. Here 
it has to be vatloaslf reodored as frait, proQta, prouocds, and accession 
according as suits the context in each pirticular case, c/o Fructus of the 
Roman Law. 

2. The moaning is that such accesions os remain unaftected oven when 

the fruits have been romoved ttodIc! not fall nnder tho term in the sense 
that the right regarding would be lost. In other words, where the 

accession is itself the qvT as In the case of crops, groundnata &c. there is no 
third stage between the land and the frnit and in each case there would occur 
the where the frai's or proGta are distinct from and a further 

oddition to things which in themselves are accessions to the land, such things 
have a permanonce of their own and are to be dUtinguisbed from the fruits 
which ate perishable end are of a tiansitory character. Accessions of the 
former kind do stand without any detriment to their stale e. y. mango-tree, 
though the fruits are taken away the tree, which in itself is distinct from and 
an accession to the lands, stands nnaiiccted. < 

3. Narada. I. 87. ■ , 
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reason vh. the possession being mliiout title, end there being no 
exception stated (to the general rule). 

Therefore by reason of the defanlt of the owner in the shape 
of neglect or laches ns also on account of this text, the rule is 
5 established that those proceeds are not recovered as are lost for more 
than twentj years. This also e:q)laio3 the text—'* in the case of 
wealth the loss takes place after ten years.” (24). 


S'nlapani. 

I^ajuavalkya, Verse 24. 

10 By not raising a dispute when (land) is in the possession of 

another and with good will is being enjoyed by him. after twenty years 
the right oi ownership becomes lost That which is covered by twenty 
years’ is twenty years’ (possession). Vyasa states a special rule: 
"For twenty years, one whose lend is enjoyed by others in this 
f5 world, when a competent ruler exists, the right of ownership of that 
man cannot be established 

^hanasj/a, * of the wealth * such as of the cow &c., daiavdrshiki Adni']} 

‘ the loss occurs after ten years Mann': “Whatever ( chattel ) an owner 
sees enjoyed by others during ten years, while, though present, be says 
20 nothing, that (chattel) be shall not recover". (24). 

Yajnavalkya Verse 25. 

Except in the case of pledges, boundaries, open 
deposits, wealth belonging to the dull in intellect, the minor, 
as also in the case of sealed deposits and even in the 
25 case of wealth belonging to the kings, women and 
Brahmanas. 

Mitakshara •• — The pledge »nd a boundary and an open 
deposit ( together make up the compound expression ) ‘ pledges 
boundaries and open deposits’; the doll in intellect and the minor 
30 (together make up the compound) * the dull in intellect and the 
minor,’ Their wealth (is) “ the wealth of the dull in intellect and 
the minor”, ‘‘pledges, boundaries and open deposits” and ” the 
wealth of the dull in intellect and the minor ’’ (make up the 

compound expression) adhisiinopaiiikshepa-jadabiila-dhanaiii 

1. Chrviu. US’ " 



Mlt&kjh9r4~^H ojitH Jtjmii. 


737 


ydji'uivaltya T 
Terie 25. J 

pUd^es, 6(?und3rtes. open deposits and the toeaUh of the dull in intellect 
and the minori tairvina, excepting these. 

XJpanikfhopo, dn open deposit, is wealth placed for safe 
custody in another’s hand after exhibiting the quality and the 
quantity. As says N^rada^ : ** Where a man entrusts any property 5 
of his own to another in conBdence and without suspicion, it is called 
by. the learned a deposit — a (separate) title of law.” Placing near is 
( called ) upanidhili, deposit. 

In the case of a pledge &c. no loss (of title) occurs of land 
even after twenty years, or of wealth after ten years, even when the 10 
owner looks on and does not protest; because (In that case) thaP kind of 
default of a party is wanting, and also inasmuch as in each such case 
exist circamstancea which explain the (apparent) delay. 

Moreover the possession of a pledge js held with the condition 
of the pledge attached to it» and thus there is no default by a party 15 
even if there is delay.^ A delay is permi^ible in the case of (disputes 
regarding) boundary as it is easy of proof on account of the marks 
made permanent by (the spreading of) busk,’ fire etc. In the case 
of open and ordinary deposits, use and enjoyment (of the subject- 
matter) is prohibited ; and where such possession is in transgression 20 
of the prohibition, the neglect or delay is explained as the party gets 
the property with interest and proSts ; in the case of the ' dull in 
intellect and the minors, ’ delay is very justifiable on account of the 
dullness and the nainority ; in the case of the king, on account of 
bis absorption in various duties j in the case of women, on account 25 
of ignorance as well as immaturity (of intellect) or unskilfnlness. As 
for a learned Brdhmaria delay is proper, as he is engrossed in studying 

1. Ch. II. V. I. 

2. That hind of default of kind wliich wouJd bring 

about a loss o{ title. 

S. i. e. eren if tbe suit Is not brought within the period ordinarilj' 
assigned for suits, of that nature, sneoua-not bringing an notion — laches. 

4. gy — tiusha) is the bask of padd^. It, among other things, Js 
interred into a pit dug deep and covered over by the earth. The marks created 
in this rray acquire a permanence which is not lost end serve ns good evidence is 
deciding boundary disputes; see further on YSjfi’s II, 161 VijnSofSr.'jr’s 
comments. 

13 
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and teaching (the Vedas), and in thinking, over their import and 
bringing it into practice. ' 

Therefore in the case o£ pledges etc.-, there Being 'a (proper) 
reason for (explaining) delay in all cises, no loss o! profits ever 
5 occurs (even) when there is possession nritli notice and withont 
protest. . • ■ 

Viramitrodaya. , ' , _ ; 

Means of evideacs have bean alatel, such ns documents, &c. There 
iaferantial evidence Las been expounded ; that consistin'; of witnesses 
10 will be stated later on; and in the m-tnner of the rule' 'of the needle 
and the kettle’, the Author expounds possession as a means of 
evidence, in six vereea 

YJijnavalkya Verses, 24, 25 

Without a mortgage or a similar other traosaction id regard to 
15 one’s own, even while one is looking oa. and not as>ertiug that 'this . 
land is cDtne’ and thus not protesting agaiost the possessor of one’s 
land, being occnpied ‘bj another,’ paren 2 , i. e. by one other than 
oneself, ‘for a period of twenty years,’ tiniaUpirshUii^ »*. e. by a con- 
tinuous possession, the loss occurs. 

20 Ofooe’e i. e. of one’a ownership of the movables such as the 

cow &c., which ie held in poeseeaioo, the loss occurs after ton years. 
This is the special point (of diObrence }, ll&nih, 'loss’ i, 
destrnctiOD. (Slid). 

Adhih, 'pledge' t. e. an eocuoibrsDCB ; aimi, 'boundary,’ i, e. 
35 the boundary of a village &c. ; «p3n»X«4r/7aA, ‘an open deposit,* i. e. on 
article made over to another after uecertainiog its quality &c., Jadasya, 

' of the dull in intellect,’ dilasya, 'of a minor,* or of an adolescent below 
sixteen years iu age ; dhanam, 'property,* such as the cow, land &,c. 

Upnidheh, 'of a deposit,* f. «. of property placed in a vessel 
30 withont being measured out; and the properties relating to the king, a 
woman, and a learned man. By the use of the word, api, ‘also,’ the 
Author inclndes properties menUoncd by Brhaspati’ tiz. s “ Such 
.t 1. — ‘TJjo maxim of the ntedJo rjiiI the kettle’. It is 

used to denote, that when two tilings, one easy and another diHicuIt arc 
intonded to he done that which is easier ehouldbe Crat attended to, as when oco 
has tu prepare a needle and b kettle, ono should tike np the noodle first as 
it is easier as compared with the preparation of ft kettio, 

2. Oh. IX. 12. 
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xveaith R8 is {lO^sesseJ by u eOa-}«-Ia»r, r loaroed' UrAhcnana, or by the 
kiag or his ministers, does tiot become their jtroperty as o^nerj, even 
after a long period of time." (25). 

S'ulapani. 

Yajnavalfeya, Verse 2S. 5 

Upaiiikshepah, * a deposit placed in a vessel, ivithout mentioning 
(tho details) and with a seal, what is deposited, thus stated by 
Narada'. Jadah, ' a dullard *, one dull in intellect ; bcl/afi, * a minor 
t. e. one who has not reached the age cf sixteen ; npamdhih, ‘ a bailment 
what is made over for use out of affection, sirhjaly, ‘ women * e. ff. female 10 
servants and the like. Excepting these, in other properties, after the 
prescribed period of occupation, the right of the owner becomes extinct. 
These do not become the property of the person is possession. 

Brhaspati* mentions another rule also; "Such wealth as is 
possessed by a son-in-law, a learned Brahmana, or by the king or bis 15 
ministers, does not become their property even after a long period of 
time". "Of the weak, indolent, those afflicted with a disease, the 
terrified and the travellers, property which belongs to them under a 
grant, cannot bo taken away by possession, even if possessed", 
^tisanUiii^ha, ‘entered in a ffusana grant* i. e. engrossed on a copper 20 

plote or tho like, (25), 

The Author mentions a rule imposing special penalty in 
cases of pledges &c. 

Yajnava.lkya-, Verse 26. 

A tresjjasser upon pledges etc. should be made to 
pay the principal amount to the owner, and also to the 25 . 
king a fine of equal amount or according to (his) capacity. 

Mitakshara — Of pledges ^c., adhyadinam c. (the 
text extending ) as far us the wealth of ‘ learned Bnvhman'is* (in verse 
25 above) ; trespasser, one who bases his title upon the strength of 
loog*conliaued possession dhanam, the amount, *>. that principal 30 
amount the subjeii of dispute. 

Here the clause dapayet, should he made to pap, da^dani 
ch a tatsamam, to the owner, is au .Anmcflrfg^ and tiie douse as 

1. Here according to S'ulapani an UpaniK^htpa U a scaled deposit, 
while the Mitaksharu and- the Viramitrodaya interpret it as an open 
deposit. 2. Ob. IX. 12. 

'3. -A Vidfil is the principa) fitateroent and an anutvSda is ooly an 
explanatory repetition of a Vidhi - 5^57 or srsxi? is also sometime referred to as 
unr, and as 3T!T!Fr «• ?• uinmiRRvTKinjr. 

- -The meaning is that payment of a fine, the imposition of a penalty 
is the.pTiocipal dung, while restitntion or compensation to the owner is only 
a anbordinate one. 

' The words and reqoiro^ a special notice, is tho 

subject' of -an nMotiion 5 it is otherwise called an explanatory repetition 
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also a fine equal to i7, u e. equal to the amount in dispute should be 
made to pay to the king, is the Vidhi. Although a fine oE an equal 
amount is not in the case of a house, lands &c, still the penalty 
mentioned further on (Y&jn. II. 155) viz. 

* Page 21. ‘For destroying boundary marks, and for 
encroaching beyond &c. ’ should be adopted. 

If perhaps, the trespasser, on account of his immense riches 
is not (likely to he sufficiently) punished by a fine equal in amount 
to the principal, then he should ba made to pay an amount according 
10 to his capacity — (i. e.) so much should be caused to be paid, by as 
mnch as his arrogance would be tamed down. For in the text': — 
" They declare that the word danda is derived from damatta (taming 
down or restraining) ; therefore he (the king) should restrain the 
unrestrained, " the word danda U used in the sense of restraining 
15 or taming down. He, however, who does not possess wealth even 
equal in omount to the principal, should be made to pay only so 
much as would (serre to) punish btm- He, moreover, who has no 
money whatever, should be punished by the (several modes of 
punishment such ns) dkxgdanda and others. For Manu also says’ : 
20 “He should punish first with the expression ( d/u'i ) fy I or shame 1 

then by (a harsh) reproof ; thirdly by a fine (in money), and after 
that, by the punishment or chastisemeiit. ” 

The punishment or diastlsement of the body has been 
indicated to be tenfold in the case of persons excepting 
25 Bruhmanas. So says Manu’ “Manu, born of the Self-existent 
has mentioned, in the case of the three (lower) vari?as (orders) ten 
places for Cmflicting) punishment } but a Brfthmana shall go unhurt 
(from the country); (the ten places are) the organ, the belly, the 

of, or reference to, what Is already mentioned ; Ii the fact, or the qualUj 
asserted of the snbject ; it is otherwise called the predicate, and is to be proTcil 
or established. The nt'V is already known or aisamed as established, while the 
fsvtv is that to establish the connection of which with the is the object of 
the proposition. To tske an illnstnUon; ''DeTSdatta is wile.” Here Deyadatta 
is the 3^0 or the subject, and being already known or atsniBed as established 
is from another point of view also an ; bat “ wisdom” is that which is 
to he established with reference to DeyadaUa, and is therefore the (^>7. 

1. of Gautama X 28. 2. Oh. VIII. ISO. 3. Ch. VIII. 124—125. 
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tongue, the two hands, the two feet, the eye, the 

theweluh, and also the (whole) body. ” It should be observed 
that the punishment should be administered only to sneh parts of 
thebody astheorsaa&e.by means oE whtch an ofEence has been 
•If n • nr (hel should be made to serve on labour, or be 
ilote. As has been said by Katyayan.- ; 

■‘ lE hiBEound thatbe is unable to make the paymen oE money 
he should be made to work under his orders ; i£ unable, he should be 
contued to a prison-bouset exeepting (in the case of) a Br. bmana . 

Tn the case o£ a Brahraana, however, m the absence of money, 
'prevention of the act, etc. ' should be ordered ; as says Gautoma = 

"P eventinv (a repetition of) the deed, pnbhely proclaim, ng bis 
e^^^e banishment and branding (are the punishments for a 

B,ab,napa)andbe ( M also afte^r 
laying' down tL^'tw vk. “Corporal punishment, confisca- 

r :: rwerr^m^rif r - 

this law p ... -orporal punishment m the case of a 

has said, g j, mart not be subjected to corporal punisb- 
rthavt otr h“d. banishment from the town, branding 

onlEoreberfwlamark ’of the crime o£ which he as bean 
on tne loreiieu naradioe on an ass shall be his 

convicted, an^^ £„ branding has (there; been laid down 

(rusw''For violating a Gnrn's bed (the mark of) a female part 
(thus) nor VI " y |- the sign oE a tavern; for 

i^l^lLl^irfsh^jd ^ocked," the mean ing thereof is that at 


10 


15 


20 


25 


30 


2. SII. 47. 

1 . Verse, ■ complete. The full text of qirr:? being 

3 The tex ^ ^ do Ms >1? iii this makes 

^ 4. Ch. XIV. 8. 9 

C. S. XIV. 0,10. 1. ttan.IS.207. 8. 11.10.27,17. 
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the time oE banishing a Brfihmani from the town his eye-sight 
should be blocked by means of a cloth, etc., and not that his eyes 
should be pulled out. For otherwise there would be a contradiction 
with the texts of MailU and Gautama, viz., “a Brahmans should 
5 be exiled unhurt *’ “ a corporal punishment is not (laid down) for 
a Brahmam.” So enough of prolixity. 


Viramitrodaya. 

Id the case a pledge aol other kiods meatioaed ahore, by reason 
of the force of possessioQ, Dot only of the psrsoa id possession is there 
10 no title by ownership established, bat oa tna other hand, for oue who 
takes it away by the farce of eojoymeot, there is eren puDishmeot; so 
the Autaor says 


Tljnavalkya, Verse 26. 

AdhjAiitn6.m, ‘ of pledges &c. * particularly as owner, ftarl&ram, 
15 'trespasser,* one who appropriates it at his pleamre, dfanine. Ho the 
owner* » e. to the owcer ot the properly pledged, dhamm, ‘the property’ 
in the form of the pledge which ie the subject of dispute, d&paytt, 
'should cause to be psi I,* the iaqiuriog olQcer. 

rutsamdff!, ‘equal to that,* «.«. io specie or by the value, equal 
SO to the pledged article, or Id accordance with the capacity of the trespa.<8er: ‘ 
if be hsa moderate weilth, les-r thao that, and if possessing more wealth, 
evea larger than that, a ‘ peoalty,* dandam, ahonid be caused to be paid 
to the kiog. 

By the use of the word ehi, ‘and,’ is added the haDubment 
25 &c. of one who has Dot even ordinary wealth. The collection ofiodecli* 
nables such as atha, api, and inz is indicative of option. (2C). 


S'nlapani. 

Tajnavalkya, Verse 26 . 

One taking away the wealth of the owner by means of a pledge &c. 
30 the Royal officer should compel to bo restored to the owner, A fine 
equal in amount to it. In the case of an incapacity to pay a fine to that 
extent, oven a small amount. (26X 
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It has been laid dow^n that possession is evidence of title of 
ownership wherever possession is an invariable accompaniment of 
ownership. As, however, every kind of possession is not necessarily 
coupled with ownership, it may bs asked, what kind of possession (is 
it that) 18 evidence ? So the Author says 5 


Yajnavalkya, Verse 27 (1). 


Title is superior to possession excepting where it (U., 
possession) has descended from a Ime of ancestors. 


Mitakshara : — The origio of ownership, such as gift, 
purchase &c., ia (called) A^gama, tUle. It is more powerful than 10 
even poasessiou, inasmuch as possession as an indsx of ownership, is 
dependent upon title. As says Narada' After (establishing) a 
a clear title, possession obtains an evidentiary value. Possession 
without a title whicli is not clear does not make (any) evidence (of 
ownership).” 1 5 


Nor, moreover, can it be said that the title to ownership can 
be obtained from mere possession, as it is likely that property which 
belongs even to others may be enjoyed by trespass &c. Hence also 
has it been aaid^t “He who pleads possession, only and no title of 
any sort, should be considered as a thief in consequence of his 20 
pleading such illegitimate possession ” Therefore the conclusion is 
that only that possession which is coupled with the 6ve 
characteristics, viz. ' that it is with title, long-continued, uninterrupted, 
without a protest, and with notice to the opponent is (good) evidence 
(of ownership). Moreover it has been stated* J “Even possession is 25 
five-fold, viz. ’ it is with a title, long-continued, uninterrupted, 
without a protest (from the opponent) and with notice to^ the 
opponent.^’ 

Sometime, however, possession is accepted as evidence and (in 
such a case) it does not depend upon title, so the Author says : 30 


1. Oij. I. 85. 

2. By Nfttada ch. 1. SC. 

3. By Vyl3a., 

4. t. e. in the presence oi the defendant. 
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Vina purwakramigataditi, extejHing icAere il has descoM 
from a line of ancestors ; purvakramah, line of ancestors^ is the 
(contiuued) Ime oE the past three nncestors such as the father and the 
rest. "VixiA, excepting, that bhoga, possession, 
5 * Page 22. which has come down in tijis way, A'gamo 

abhyadhikah, title is superior ; this is tlie 
context. The meaning is that such ft imssession being even superior 
to title is (good) evidence independently of title. 

Even theUi it is independent oi the knowledge of a (lawful) 
10 title, and not of its existence itself. It should bj marked that the 
existence of title is dedutible from that {i.e-, possession) itself. 
Moce'ivec, the text ‘ excepting when it comes down from a line of 
ancestors ' refers to immemorial’ possession ; while the text “ title is 
superior to possession *’ refers to possession witlsin memory. Hence 
15 also in the case of possession within memory, it (i.e , possession) has 
evidentiary value only when il co'exiets wiUi (the means o£) 
knowledge of title, because if the absence of knowledge is not here 
properly accounted for, it is possible that on (absolute) absence of 
(a legal) title may be presumed. In the case of immemorial posses* 
20 sioQ, however, b long continued possession is itself evidence (of 
ownership) independently of the knowledge of title, bectvnse in that 
case there is an absolute absence of the means by which want of 
knowledge of the origin (or title) is accounted for. This very thinf' 
has been made clear by KatySyana^ “ In c-iscs (falling) within the 
25 memory of man, possession in the cose of land, is regarded as 
evidence of ownership when tt is with title. But in coses 
(extending) beyond human memory, enjoyment by three genera- 
tions sufBces, on account of the absence (of knowlcdg-) of (the proof 
of) fide.” Time mthh the meiaorf of imn extends ns iP«i* as a 
30 hundred years. As there is the S'rnU, “ a ( pmufha) man has 
a hundred yeata’ (duration) of life, ilMu^amdJfcdi’uf, on account 
of the absence of proof &c., ie, owing to the absence of a 
positive certainty as to the non-existence of title on account of the 

1. n?ro there id a laietaks in tha printj a j>. 22 1, .1 for rend 

SttqtnWIiT. . 

2. Verie, 331; Comp. H&rida 1.89. % 
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non existence of proper means of the knowfctlge of title’. Therefore 
possession creates ownership when it is for more tlian a hundred 
years (which i**), uninterrupted, without a protest (with the knowledge), 
and in the presence of the opponent and when the origin of title has 
not been determined, inasmuch qs a ( legal ) title is presumed in the 5 
absenci of (proof to) the contrary. Kren in the caso where possession 
extends beyond the memory of man, it is not evidence (of ownership) 
if there is a tradition about its being without a title. Hence also has 

1. ?.uir3tBri'r:-tDark this term. 7T:7fi4 mean* or knowledgo } and 
an 5;37cn»4 Is UtabiaBca. An majocenr in two cases, fir. (I) wljcfc 

there Is a capiclty for the pereeplioo, bu| at])! there Is want of I'erceptlon • 
and in tliti cats tlis is andaocondlj* (i) where ibere is an absoiote 

absence of capsrit/ for perception and therefore ibere is went of percrpllon 
in wbieb case there is $;»in3'UT«7>jf7:. Thus, naej bo possible in two 

cases (i) where the v?tri7!irif is doe sot to an absolote absencs of tho means of 
perceplioo of the trr suchasojes Ae bst still there Is piTunv. Here no doubt 
there is an srjrr/ij lo eplto of the existosceof circomsianccs nccesisrf for an 
TitAr /. *. lh«re czliU aa initiai cspscil}* for the perception, bni siil) aa 
impercepilon ocean and lo tho Is Stated la simple languag*, whero 

there Is lor 77.7**17 bat still thcro is an wjs.irA'J we bsee a C[»?!377r*»r. See 
JDalanhAiffi p. 42 i. 0. “ <W«373.i4:i” <J) wh*re, however, thero is aa 

absolato absence of the ( ^(7741) cipscilj for perception, tliereis no poisib.lil/ 
ofaa 777A<7 at all as e g. oa accooat of bllsdaess 4:e. in sach a case lh>-ro is 
i7377(SV bat not a so there is a fimJ3T-7Winn7: l 

In the present context, where the possession is recent, it la possible to 
ascertain the Origin, but there aaj exiel circumstances which may account for 
tho non— knowledge (37377P4) of the origin. In such a case there is 
In the case of long— contluned poesessioo the origin of the titio is not known, 
and it is sot known because it is absolotely impossible to know it. Here there 
is d!»7I3'T77'-7‘n7 I 

Tho purport of tbs above ma; bo pot in short and simple language tiius: 

Kon •perception of a tbing ma^ be dne to two circnmataocea tiz. (1) absence 
of means of perception bnt with a capacity to perceive, and (2) a^senco of tho 
capacity lor perception— In (1> it is In (2) it is TlraigqTVHtnji?; e. y. 

Ujo rpestioD is whether a man is learned.’ Tor determining this, learned 
men are required to test tho capacity of the man who rays that he is learned. 

It learned men ate available and still the capacity or learning of the man does 
not come out it may bo properly said that tho losraing does not exist at 
all— here there is a uiruigTSA'J: But if learned men are not available and tho 
capacity remains undetermined on that account there is on 3T377i*-7! which 
may be explained by a proper reason and therefore there is a nir’njqvSvsTviW: I 

. 14 
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it been snid* that "He who enjoys without a title even if it be for 
many hundred years, the ruler of the land shall inflict on that sinful 
man the punishment ordained for a thief.'* 

It should not, however, be supposed by the use of the singular 
5 number in “He who enjoys without a title’* and the use of the Word 
even {apt) in “even if it be for many hundred years,” that a punish- 
ment has been ordained (only) for the first acquirer without title 
even if the possession is held for a long time. This does not hold as 
(in that case) in the case of the second and the third generation even 
10 a possesuon without title may come to be accepted as evidence (of 
ownership), as Narada^ has said t “In the case of the first acquirer, 
gift is the (proper) cause (of title); while for the intermediate 
generations possession with title (U the cause.)” Therefore in all cases . 
of possesaloa without title the rule ( laid down in ) "he who enjoys 
15 without a title &c.’' should be observed. 

As to what has been sald^ m. “When possession has been 
successively held, even though unlawfolly, by the three ancestors and 
the father, the property (so held) cannot be taken away from him, 
bscanse it has descended through three (successive) lives in order,” 
20 even there, it should be construed as "by the three ancestors along 
with the father.” Tltere also the expression “descended through 
three (successive) lives in order’* is indicative of a period beyond the 
memory of man. (Because) if it be taken (only as) referring to three 
(particular) lives, it is possible that three lives might bo over even 
25 within the spaco of one year and possession without ownership might 
become evidence (of ownership) even in the second year (of 
occupation). And in that case there would be a conflict with the 
Smrti* "In cases (falling) within the memory of man, possession in 
the case of land, is regarded as evidence of ownership when it is 
.SO with title.” 

The text annyApenApi yadbhuHam ‘when possession has been 
held even tliough unlawfully &c.* ahould be construed ns follows:— 
“what has been possessed cinuot be taken away, even thou'di it be 
nnkwfally (held); what then where the illegality (of the jx>sses 5 ion) 

2. Sec KitjAyauB, Ver#a 52". 

4. Of EatjSjana, Verso 321. 


1. By Nirsda I. 87. 
3. Kara<Ia I. 01. 
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Ydjiaoallvo *] 

Verie 27 (J) & (5). J 

is uadetermined”, inasmuch as the word apt (even though) has 
been used in it. 

As to what has been fiaid by Hanta vh. : "What has been 
held in enjoyment in continuation by three generations of) ancestors 
without any title whatsoever and what has descended through three 5 
(successive) lives in order, cannot be taken away”, even there, (the 
expression) a/^an/am^ffaman Vithout any title whatsoever’ Is 
to be explained as without any available title &c. and not without 
any title at all. It has (already) been said that there cannot be 
ownership even with a hundred (generations) of possession if the title 10 
itself is not available. The import of iramdi iripnrupMgatam 
'descended throngh three lives in order^ has been explained. 

It may be said : “Possession cannot properly be accepted as 
evidence of ownership, because when it is within 
An objection. the memory of man it is dependent upon title. 15 
For, if tide is known by other means (of proof), 
then ownership having been established by the same (means), 
possession is not evidence either of ownership or of title. And if 
title is not known by other means, how can possession which is 
qualified by title be evidence 7 ” (To this) the answer is as follows .* 20 

Even possession which is accompanied by a title though proved by 
other means when uninterrupted creates ownership in course of 
time. A title though proved is not sufficient to create ownership 
in course of time, (if it be) without possession, as a gift or sale in 
the meanwhile might create a title to ownership. Thus the whole 25 
is unobjectionable. 27 (1) 


It has been said that possession is evidence (of ownership) 
when it is accompanied by title; then (it may even be said that) 
title is evidence (of ownership) independently of possession. So 
the author says * 

Yajhavalkya, Verse 21 (2). 

In a title also there would be no force if there is 
no possession even for a short time. 
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[ ydjhatalkya 
r<r« ST (S). 

Mitakshara ? — In (ihe case of) a title where bhuktih, 
possession even for a short time does not e:>ist, HO j in that (i. e, 
that title) there is Stokapl no/ full force Ealam. 

This is the meaning Intended. A Dana, ffift, is that where 
5 there is a cessation of one’s ownership and the 

* Page 23. commenoement of another’s ownership is secured; 

if the other accepts it os his own, and - not 
otherwise. Acceptance, moreover, is threefold. Mental, Manasah, 
Verbal, Vachlkah, and Physical, Kayikasohl. Of these the 
10 Udnasa or mental is in the form of a (mental) resolution that ‘ it 
has become mine. ’ '* The Vdehika or verbal is an objective' 

recognition of the thing (as one’s own), with the utterance of the 
words “this has become mine. ” The K&yilca or physical Is of many 
sorts vir. by actual receipt or by touching (the subject matter) &c. In 
15 this respect a rule has been laid down : *' A deer>hide sbonld be given 
by (means of touching) the tail, a cow by the tail, an elephant by 
the trunk ; by the hair, should slmlUrly, a horse be given and a maid 
by the head. '* Aswalayana also says.—'* The consent of sentient 
belnge should be obtained ; noD'sentlent beiogs and a maid should be 
20 touched.” 


There, in the case of gold (». e. money), as physical 
acceptance becomea complete only after the offering of the water,^ 
clothes &a all the three modes of acceptance are observed. In 
the case of land etc., however, a (complete) physical acceptance 
25 being impossible without the enjoyment of profits, the acceptance 
should be by possession (for) Iiowsocvcr short n time (it may be ; ) 
otherwise a gift, or a sale does not become complete. Thus a title 
becomes weak if it is unacoompaoied by (actual) physical acceptance 
in the form of the enjoyment of profits, beemse, there such a title. 
30 i. e. one with ros^essioo is wanting. This,® however, would be 
1 . Is the atm# »• haviag ret,rcnca to n particalar 

conditloa or object. Nolo the ordinary procois in dailj oSorings. e.g, (1) gnt'lt 
‘ ^nt8) simr (3) «IV Thus U typifies ihe essentials of a donation efs. 

end c/. Vonalii ot tLo Itoinaii Law and its essentials. 


As distingnished f'out tbo land &c. In wMeh case occeptancs is not 
A il profits are gatbeied la. 


3. For an exposition of this passage and its context see the Hahrabhatti 
&k. p. 45 il. 4*6. '* 
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Vene27{2).j 

where the priorit}- of time between the two is not known. When, 
however, the priority of time is kno^vn, a prior title alone will 
have force even if it is wanting in (the ne<»3S3ry) qualities. 

Or again, it has been laid down* that evidence is of three kinds 
vis. writing, witnesses and possession ; it may be asked, where all 5 
these exist together which of them would prevail and where ? So 
the answer that would naturally suggest itself is this: “ Title is 
superior to possession, excepting where it {t. e, possession) has 
descended down from a line of ancestors. In a title also there would 
be no force if there is no possession even for a short time. ’* The 10 
meaning is this. Tn the case of the first acquirer, title established by 
witnesses is even stranger than possession, unless there is a possession 
which had come down from a (successive) line of ancestors. Such 
possession moreover, coming down from a (successive) line of ancestors 
in the case of the fourth generation becomes stronger than a title 15 
established by a writing. While in the case of the intermediate 
generation, a title accompanied by possession even though short U 
superior to a title without possession. This very thing has been 
made clear by Narada*: “The origin (of title) in the case of the first 
(acquirer) is gift, in the case of the iniermediate (holders) possession 20 
with title, and in the case of possession which is long and continued, 
(such) posstssion is Uself ihe sole origin. ” 27 (3). 


Viramitrodaya. 

PoBsessioa without a lawful origin (qtou tbough) oxteudiog over 
more thau three geueratiooa ia oot evidence of title, but ouly such as baa 
a lawful origin; so the Author saya 25 

■Yajuavalkya, Verse 27. 

The poBseaslou which ia other than that banded down in a line 
1 . 1 . coroe to from the preceediug lines of auceators acch as the father, 
and the three anceatora, even greater than that, and diflereut hut arising 
out of it ia the dyamaft, ‘otigiu of title* such aa sale, acceptance of a gift SO 
&c. by reason of the derivation viz., AgackchhaU, ^comes* i. e. becomes 
one's own, by which, that. The prapoeitiou, a6hi ia used to eecare the 
parts. 

1. ». t in verse 22 above p. 713 aa xneaus ol evidence. 

2. Cf. Katyayaoa, Verse 322. 
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lodeej if thus a legal origio of title ia neceaflary to be 
eatabliabeJ, tbeo for eatabliabiag ooe’a own proprietory interest, a 
conttQuity of possesEma would be aselesa. (ADtioipatlag tbfa qaestioo) 
the Anther says— In regard to property Each as land, i^c., eren if a 
b little, as compared with possession for three generatioos, t.e., for a 
ehort time even, poaseraion does not exist, there even a legal origin of 
title has no force, t.e., wilt not be belpfal in establishing the object at 
issue. Even if the existence of a legal origin of title be proved, by 
reason of the same not having been proved to have been pnrsned, for 
10 establishing it, it ie necessary to establish continuity of possession. 
This is the meaning. 

Although, A legal origin of title baa not been pointed' separately 
as a distinct means of evidence, still, it should be noticed that it is 
included in ‘ inference aided to by the word cha ‘ and 
IS For three generatioos, i.«., possession eojojed for three geoeratioas 

even if without ( the establishment of) a legal origin, is still sufficient 
to establish the point at issue. So it will be stated further on. (27). 

S'Dlapani. 

Tajfiavalkya, Verse 27. 

20 In the case of land &c. a legal origin of title banded down from 

past generations is stronger than possession. Therefore, possession 
transmitted through generations is stronger than title. So Brhaspati:' 
‘‘A witness prevails over Inference; a writing prevails over witnesses ; 
undisturbed possession for three generations is stronger than both these*’. 
25 Vyasa mentions possession by three generations: “That which was 
held in possession by the great-grandfather; and also by his son after 
him; and after these two, by bis father also, the possession of such a one 
is for three generations”. Brhaspali:* “Should oven if the father, 
grandfather, and the great-grand-fatber of a man bo alive, possession of 
30 the (possession of the) three during their joint lives together is to be known 
as possession lor one generation 

Title also becomes powerful, when possession even for a short time 
does not exist. So Narada:* “Though a document be in existence 
and witneses bo living, particularly In regard to immovables, that which 
35 has not been held in possession is not permanent.” (S?), 


1. i. e. in Verso 22 nbove. 
n. Ob. IX. 23-rj. 


2. Cb.lX.32. 
4. Ob. 1. 77. 



y-yViaeali-yo 
ViTit 23. 
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By the texl‘ " Fa^s^atafi abrumlah etc. " [ while ( he ) sees 
dojs not object etc. 3, it has been laid down that after twenty years 
in the case of land and ten years in the cage of money there would 
not be a recovery of profits. Thinking that in feuch a case it may 
be supposed that as with the recoTCry of profits so there would not 5 
even be the recovery of fine, the Author proceeds to expound the 
law as to fines by considering the generation (of the occupiers) as 
well as the means of proof. So the Author says *• — 

Yajnavalkya, Verse 28. 

He who made the acquisition of a title if sued should 10 
prove it, (but) not his son, nor his (i. e. son’s) son ; (for) 
in their case possession has more force. 

Mitakshara: — Yena, Aim, i. tiie person by whom of 

land etc* the acquisition of a tilUy Agamah, teas made, krtah, that 
man if challenged in a suit, abhiyuktah, as to whence he acquired the 1 5 
laud etc. shouldprove, Uddharet,*>. establish, tarn,t.e. the title, ns 
e. g. through gift etc., by means of a writing aod other means of proof. 

By this also It amounts to be laid down that the first acquirer Is 
liable to be fined if he does not moke out his title. 

Bis son, tatsutah, i. e. the second, if sued need not prove 20 
title *, but uninterrupted possession without protest and with notice. 

By this it has also been proved that there would be no fine to the 
second if he does not prove title, but if he docs not prove a particular 
manner of possession. Bis son, tatsutah, i e. the third, need not 
prove either title or any pirticular manner of possession, but simply 25 
possession handed down in a (successive) line (of ancestors). By this 
also it has been established that there would be fine for the third if 
he did not prove possession handed down in a line, and not if be does 
not prove title or a particular manner of possession. In their case, 
tatra, t. e. in the case of the second and the third, possession, 30 
bhuktih, alone has more force, gariyasl. 

There also, the distinction to be noticed is, tliat in the case of 
the second it has force, while in the case of the third, there is greater 
force. The loss of the thing takes place equally in all the three, that 
1. Vetsfl 11. £4 p. 41, 11. 39«37 of£ag. Tr. p. aboT«. 
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is^ the purport is that if title is not proved the distinction has a 
reference to the fine only. Harita also has said— -‘‘He, by whom an 
acquisition has been made* is liable to punishment if be does not 
prove it, and not his son or his (i. e. son’s) son ; but even these lose 
5 the thing possessed 28. 


Viramitrodaya 

At times, even elsewhere also, mere possession is proof (of title); 
BO the Author eajs 

Tajnavalkaya, Verse 28. 

10 The person who mtiJe the acquiKltioo of title, such as by piuebasd 

Ac., such a one when challeoged iu a judicial proceeding, i.e., asked to 
establish his title, ia/n dff-tmam, * eiicb origin of title uddharet, ' be 
should prove % i.e., estahlieb by evidence. 

Tasya, * of him *t i.e., of the ooe who acquired the title, son, or 

15 also the son of the son of him who acquired the title, need not 
establish the origin of the title acquired by tbe grand^father. 

Taira, *ia their ease*, t.e., iu the case of hie bod and the 
Buceeeding generations, Muilt'h, * possession yariyasl, ' 'has more 
force I e., irrespective of any other, is sufl};ieDt to eatabliah the claim. 

20 The word wd, 'or', is used to show ioditTerence ; by that are 

included the great-graudeon, &c. la Ta^rn, ‘in that case', the Locative 
is used as having the force of the Posseasive case. By the use of the 
word lu, ‘ however is excluded posseesiou ; even in that case also, the 
enjoyment b'iug necessary to be established. (28). 


25 S'ulapani. 

YajSavalkya, Verse 28. 

One by whom witnesses, documents &c. have been indicated in 
writing in the case of (disputes regarding) land &c , such a one should 
expose the falsity of witnesses, documents &c. relied upon by the person 
30 complained against passed by another. His son and grandson, however 
need not try to prove. In their ease, possession itself will expose the falsity. 
It is not correct to explain udd/iaref ‘should prove’ as darsai/ef ‘ should 
point out.' In that way in the case of the son and the Te.st, when mere 
possession being proof oi the rule 'that possession for three generations 
35 is proof’, may not hold. As says Brhaspati* : "The person who has 
1. See Oh. IX. 25. ~ " 
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taken posseBsion should establish bis possession, as well as the origin of 
his title, in the Court; his son, possession alone; and in the case of 
grandsons &c. nothing whatsoever The meaning is, that by regard to the 
rule “ that pure possession without interruption in the case of grandsons” 
by grandsons, the origin of title or of possession need not be proved. The 5 
origin of title and the possession, however must be pointed out. (28). 

* Page 24. 

By the (qualifying) texP ‘‘excepting where it has come down 
from a line of ancestors’' it has been laid down that possession may 
be (accepted as) evidence when it extends beyond the memory of 10 
man and in which case it is independent of the knowledge of title. 

The Author mentions an exception to this 

Yajnavalkya, Verse 29. 

If a per.son happen to die while a suit was iiled 
against him his (legal) heir should prove it. In such a case 15/ 
possession is no evidence (i e. of ownership) if it is not 
proved to be accompanied with title. 

Mitakshara • — When, however, a trespasser etc., abhi7U« 
ktah, lehile a suit had been filed against him, and before the suit was 
decided, paretah, happen to die i. t. happen to depart to the next 20 
world, then his ftciV, tasya riktM e. sons cic., tam uddharet, 
shoidd prove it i. e. the title ; since in such a case, tatra i. e. in 
that suit, bhuktih, possession, without title, even though CBtabliahed 
by witnesses etc., is no evidence. Because by reason of a suit against 
the last holder, possession ceased (to have any value as evidence). It 25 
has also been said by Narada*? "Of the litigant who has died while a 
suit Wfis filed Against him, the son slionJd prove the title, (since) the 
point (at issue) will not be established by (mere) possession.” 29. 

Viramitrodaya. 

Here, iu this coaaectiou, tbs Author msutfous ao excsptioQ 80 

Yajnavalkya, Verio 28 . 

Since, in Buch a plsce, rfya»iena rm<f i{rr4, * held witbonl title ^ 

».e., UDsccorupaoied, thuilir na h&rannm, * posjessioo is m> erideace *, 
i.t., for establishing tbs point at issue. 


I. YljftaraJkya II. 27 (1) ece y. 733 abore. 

15 


S. Ch. I, &3. 
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Here, moreover, poaee&ston ia eriJence (of ownership) if it has 
the five cbaracteristice,' viz. : “ If it is with a legal origin of title, long- 
continned, without any gap, vrithout protest from soother, and in the 
pteseoce* of the defendant.** Thus, by the text,' * Title ie superior 
5 etc.*, its being coupled with a legal origin of title, bj the text,* ‘for 
twenty years, etc.', its loog-conttonoasness and uninterruptedness, aleo 
by the text,' ‘ withont protest, etc.*, its being without a protest from 
another, and by the text,' ‘ white looking on, etc.*, the near presence of 
the defendant, baa been pointed out. 

10 In some places, it has been elated that in the case of possession for 

three genBratioDe, accompaoinieut by a title is not required (to be esta^ 
bltehed)— there it is doubtful, because without the otigiu of a legal title, 
the acceptance of (mere) possession (as euificient), would be in conflict 
with the Smrtis. For, says, Karada* : “ He who enjoys withont a title 
10 for ever 80 many hundrei years, the ruler of (he land should indict on 
that eioful man, the punishmeDt ordained for a thief*', also': “By 
(establishing) a clear title, posseesioo obtains an evidentiary value, 
Poaseasion without a title which is not clear does certainly not make 
lor (any) evidence (of ownetabtp)'*. 

UO Here, by the use of the word eta, ‘ certainly ’, and also by a 

re*ioteratioD of what was eatabiiebed once, it may le said that in all 
cases possession is eWJeace of title only when it is accompaoied by a 
legal origin of title. Hot eo. The text of Narsda has application only 
when an absolute absence of a legal origin is positively determined. 
(15 And thus, possesuon foe three generations or the like, will have 
evidentiary value even when there is a doubt about the (origin of) title. 
Intending this very thing, the zarae* writer says : “ Even though 
unlawfully, when iiaseession has been held snccessively, by the father 
and the three prior ancestors, that property cannot be taken away from 
30 him, because it bas descended through three (successive) generations to 
order.’* “ That which even without a title has been enjoyed before by 
three generations, that having been banded down for three generations 
cannot be disturbed.” 

Vyasa also :'x-”Tbat which ie absolutely without a litio and as 
3b such bas been enjoyed by three preceding ancestors, such a thing having 

1. Apararka assigns tWsUxt to Vyasa, wlilBthe Smrtichandriba 
to Pitamaha. 

2. i. «. with notico to him. 3. Yujn, II, 27 /j) 

4. YijfisvBlky* II. 24~-2Dd qnailer. 

5. and C. „ ,, „ 1st ^natter, 

7. Ch. L 87. 8. CL. I. 85. 


U. Ch. 1. 01, 
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1)660 haoded ciowo iu fluccedeion for tliree generations, cannot tie dislurbed. 
What was held in possoasion bj the greaUgrand-fatber, and by bis bod 
after bim, and after those two by the lather also, the poaseealon o'' his, 
is possession for three generatioce. For twenty years having been 
enjoyed by the owner without distarbance, such possession of land is as 5 
far as one generation, doable that re for two generatione, and for three 
generations is treble ; in such a case otigin of title is not necessary. 

Thus, moreover it has been established that possession for twenty 
years is evidence only when there is certainty of a legal title, the proof 
of which it contemplates. 10 

Indeed even tbns, in the text* : commeaeing with ‘while looking 
on and not protesting* and its theory, an! in the tezt^ 

An objection. “ Whose poeseseion has been I’onttnuons, and has 
never been intormpted for thirty years, irom him, that 
shonld not be disturbed." The contraiietioo between these is apparent 15 
there itself. By statiog that a thirty years* possession has evidentiary 
value, in eFect the evidentiary vaiue of twenty years’ poesessioo is 
discarded. The answer is: No. The test ‘While looking on and not 
protesting* has application where the pcssession is 
The answer, without protest, while in the text of Brhaspati by the 20 
use of (he word ‘not nacontionoag* possession ebarac* 
terised by quarrel, beating and like other ioter/nptione, even poaiession 
with protest also is deemed to have evidentiary value. 

And thns as the result of all the texts, and a conflict by regard to 
( the fact of) a diiTereoce of eahjecte, the capacity for possession for ten 25 
years and the like either as creating a title for ownership, or to serve 
as its evidentiary value, has been removed. Not the flrst, like acceptance 
(of a gift) possession not Laving the force to he regarded as a source 
Indicative of proprietorship : nor the last, as generally in a possession 
without a title there is a vitiation. 30 

Ob I indeed I Then direct a similar view to possession for 
three generations 1 If it he on the strength of an express text, then 
in Such a case, the decision wonlJ be by regard to the principles of a 
fraudnlent action. Or if a text laying down the evidentiary value of a 
possession for three generations is alone the basis for its beiog accepted 33 
as the means of origin of ownership, then it is similar to the one under 
consideration, and in this way if it be soggested that this possission for 
six months even, would by a parity of reasoaiog, be regarded as evidence 

1. ySjfi. II.2t. 2. ErbaspiU Cb. IX. j. 
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Here, moreover, poesessioa is evideoce (of otroerahip) if it has 
the five characteriatice,' vis. r *Mf it u with a iegat origia of title, long- 
coQtiDued, without any gap, without protest from another, and in the 
pteaence* of the defendant.'' Thui, by the text,’ ' Title is euperior 
a etc.', its being coupled with a legal origin of title, by the text,* * for 
twenty years, etc,’, its long^continnousness and uninterruptednese, also 
by the text,* * without proteat, etc.', its being without a protest from 
another, and by the text,* * while looking on, etc.', the near presence of 
the defendant, has heen pointed ont. 

10 In some places, it has been elated that in the case of possession for 

three generatione, accompaaimeut by a title is not required (to be esta* 
bliahed)-‘thera it is doublfu!, because without the origin of a legal title, 
the acceptance of (mere) possession (as sufiisieot), would ha in ccnfifct 
with the SmrtiB. For, says, Karada* : *' He who enjoys without a title 
15 for ever 80 tuaay buodtei years, the ruler of the land should infiiet on 
that sinful man, tbs puaisbroeat ordained for a thief ", also*: "By 
(establishing} a clear title, possession obtains an evidentiary value, 
rosiesalOQ without a title which is not clear does certainly not make 
for (auy) evidence (of ownaiebip)". 

20 Here, by the use of the word eca, 'certainly', and also by a 

redoteration of what was established once, it may be eaid that in all 
cases possession ia evideoce of title only when it is accompanied by a 
legal origin of title. Not so. The text of Kuada has application only 
when BU absolute absence of a legal origiu is positively determined. 
25 And thus, possesjioo for three generations or the like, will have 
evidentiary value even when there is a donbt about the (origin of) title, 
lutendiog this very thiog. tlie same' writer siys : " Even though 
unlawfully, when jiaasession has beeu held snecesBively, by the father 
and the three prior aueestore, that property cannot be taken away from 
30 him, because it has descended through three (successive) generaliouB in 
order." "That which even without a title has beeu enjoyed before by 
three generations, that having been banded down for three generatioos 
cannot bo diaturbeJ.” 

VyasA also "That which is absolutely without a title and as 
35 Buch has been enjoyed by three preceding ancestors, such a thing having 

1. ApararkasiBlgnsUistsxtto Vyaaa, whiletho Smrtichandrika 
to Pitamaha. 

2. I. (. wUh notice to him. 3. Yojn. 11. 27 (l). 

4. Yajfiavalkya II. 24— Xnd quarler, 

and f. „ „ „ Itt qnartor. 

7. Ch. I. 87. 8. Oh. I. 85. 


V. Ch.l. 01. 
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i'frie 20. J 

!ieen handed down in Buccedsion for three generations, cannot he disturbed. 
What was held in poaseBsion by the great-granJ-father, and by bis eon 
after him, and after these two by the lather aUo, the posseaaion o»’ his, 
is possession for three generations. For twenty years having been 
enjoyed by the owner without distorbance, euch possession of land is as 5 
far as one generation, double that is for two generations, and for three 
generations ia treble ; in snch a case origin of title is not necessary.*’ 


Thus, moreover it has been established that possession for twenty 
years is evidence only when there ia certainty of a legal title, the proof 
o( which it contemplates. 10 


Indeed even thns, in the text* : commencing with 'while looking 
on and not proteatiog’ and Us theory, an! in the text’: 

An objection. " Whose poeseesiou hae been continuous, and has 
never been interrnpted for thirty years, Irom him, that 
Bbould not be disturbed. ” The contralictioo between these is apparent 1.5 
there itself. By btaticg that a thirty years* posseesion has evideutiary 
value, in eFect the evidentiary va'me of twenty years* posBesstou ia 
discarded. The answer is: No. The test 'While looking on and not 
protesting* has application where the pcssessiou is 
The answer, witboct protest, while in the text of Brhaspati by the 20 
use of the word 'not aocoatioaous’ possession cbarac* 
terised by quarrel, beating and like other ioterruptioos, even posseesion 
with protest also is deemed to have evidentiary valne. 


And thns as the reenit of all the texts, and a condict b; regard to 
( the fact of ) a dilTeretice of enbjects, the capacity for posseseioo for ten 25 
years and the like either as creating a title for ownership, or to serve 
as its evidentiary value, has been removed. Not the first, like acceptance 
(of a gift) possession not having the force to be regarded as a eonrce 
indicative of proprietorship ; nor the last, as generally in a poasesaluu 
witliont a title there is a vitiation. 


Oh 1 indeed 1 Then direct a eimilar view to possession for 
three generations I If it be on the strength of an express text, then 
in iuch . lb» dtci.ioD nooM l>« b, Mgara to ths ptinciulo. of » 
rr.uJalant «ctioo. Or if . ttit l.ylag down tho evHenliirr valno of 
po,«„ion for Ihroo Eoo.r.lioo. i. .Ion. th. L.,u fo, “ 

.ix mootb. ...o. wooU . parity of ,.„ooioE. b. 

1. YSjil.I!.?!. rVT : — 

Brbsspttt Ch. IX. 7. 
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eharaeUritlitt oj poimt'ton. 


Yijtiavalbya 

rtrttt es-sa. 

of owuersliip, tha answer iH. do. For a aiibjact, corereil bj an express 
text, there is oo scope for a maxim. This is the poiot. (2Q). 


S'tUapaai. 

^uj&avalkya Verse 29. 

5 If the person complained against be dead without proving his 

title, then his eon and the like should establish the title. So says 
Narada': ‘*lf a litigant dies during a law suit of this sort which has 
been commenced, and not decided, the point must be established by his 
son. Possession (of the father) will not be sufficient”. 

10 Possession for three generations with a title has evidentiary value. 

So Bays Hatyayaoa*: “Land which has been enjoyed in possession for 
three generations in due course, in such a case that land will be retained 
by the fourth even in the absence of a document” The Bame Author* 
explains the expression yalhA tidbi Mn due course', thus: “With a legal 

15 origin of title. long*continued, without a gap, without interruption by 
another, and in the presence of the opponent. Thus of five chaiacterlstlcs 
is possession intended.” “After* establishing a clear title, possession 
obtains an evidentiary value. Possession without a title, or with a title 
which Is not clear, does not make for (any) evidence (of ownership)”, (29). 


20 It has been establUhed that where a suit remains undecided 

and a litigant dies, the (proceeding of the) suit does not stop (there). 
In Bome cases, however, where o suit is decided or a litigant is livin". 
a suit is re-fried, and in some cases it is not re-fried ; for a 
determination of the rule (applicable) in these cases, the Author 
25 mentions the comparative superiority and inferiority of those who 
decide disputes 


Yajfiavalkya, Verse 30. 

In matters of legal proceedings between men, officers 
appointed by the King, the Pugas, the S'reuis, and the Kulas 
30 (each of Ihese^ preceding should be considered to be in the 
superior order of priority ( specified here ). 

1. Oh. I. 9S. 2. Verse 827. 

S. See note 1 on p. 741 above. Here 
S'alapaai »‘»igas this text to Katyayana. 


4. Kiraila 1 . fir,. 
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yrfj'HaealiyoT 
Vertf.S0. j 

Mitakshara Nrp 0 )ia», hy the king, i.e. by the ruler; 
adhikrtah, appointed, for trying and deciding legal proceedings, 
referred to in the text' : A king should select aa his Councillors, 

&c.” and pugah, corporations, i. e. oE men (though) belonging to 
different castes and (following) different occupations, but residents of 5 
the same place e. of a city, town &c.; sVeijayah, irade-guilds of 
persons earning their livelihood by the same (kind of) labour whether 
belonging to different castes or to the same caste e- g of the dealers 
in the cattle, beetle, the weaver and the currier ; kulani, groups of 
caste-people, relatives, and cognates. 10 

Of these Four t. e. officers appointed by the King &c. purvam 
purvarn, *ji the order of priority, whoever has been mentioned first, 
those in order, jneyam^ should be considered i. e. regarded, as halavat, 
more poicer/ul i. €• superior, urijarn, betieeen men, u e. men 
engaged' in litigation} vyawahdrawidhau, in the matter 15 
of legal proceedings, i. e. in the matter of trying end deciding 
a dispute. 

This is the meaniug intended: Inthecise of a suit decided 
by officers appointed by the king, there would be no fresh hearing 
before Pt^gas &c. on the ground of a wrong (exercise of) judgment, 20 
even if the defeated party is dissatisfied. Similarly, even in the (case 
of the) suit decided by there would be no appeal to S'renis &c. 

So on a decision by the iS'rcni there can be no resort to the Kvla. 

But from the decision of the Kula one may go to the 5Ve/«* &c.* 
fiom the decision of the SVeui to the Pnja, and from the judgment of 25 
the Pilga to the officers appointed by the King. 

Narada^ however, has said that there would be an appeal 
to the king even from a decision of the officers appointed by tlie 
king “ A'uWs. PuytW an officer appointed (by ths king), and 

the king (himself) are invested with the power of deciding Uw suits • 30 

and of these, each succeeding one is superior to the one preceding 
him in order. ” ” 

In such H esse, moreover, where a party appeals to tlie kin^ 
if in a trial with a wager before the king and his councillors torrether 

Yijfi. n. 2. p. 2. ' 

a. Otcas ( V. L. ) 
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with the officers before whom it was first tried, the p-irty complaining 
of impartiality is defeated, he should loe fined. But if he succeeds, 
then the officers appointed as judges ahouH be fined. (J^O.) 


S'olapani 

5 YujBaTalkya, Verse 30. 

Piigah, 'An aa<<ociation formed e.g. of grocers and the like is called 
Pilga’, thus stated by Katyayana’; and the collection of grocers and 
others of different castes, is an assemblage of those of the same 

caste is a Kula, other than that Of these when authorised by the king, 
10 in the matter of a decision of a dispute, the one prior is more authoritative 
than the one succeeding. This in regard to a rehearing has greater 
force, e. g. what has been decided hy the roga, must not he interfered with 
by a Sreni. This is the meaning. 

By these should be decided excepting cases involving heinous 
15 offences and the like. So says Brbaspati’r "Those groups such as the 
/Ltila, OoTias and the like as have been duly appointed by the king, 
should decide oases of disputants excepting those relating to the 
adjudication of heinous offences." (30X 


It has bccD Bald that a suit decided by an inferior tribunal 
20 may be retried, and that decided by the superior is not reopened. 
Now the Author mentions cases where even a suit decided by the 
superior tribunal is reopened 

Yajnavalkya, Verse 31. 

Transactions brought about by force or fraud should 
2.5 be upset, so also those entered into by women, at night, 
in the interior of the house, outside, or with the enemies. 

MitskxharS — Saiena, /rret, t. c. corapufsibn ; 

Upadhina, ty fraud, such as threats etc.* 
30 * Page 25. vinirvrtta.n, brought about, i. e. produced • 

vyawaharanniwartayet, transactions shoiil 'd 
he upset. Similarly stribhir, by teemen', naktam, at night, even if 
by others than women j antaragarfi, in the interior apartment ot' 
the Jiouse j bahir, outside the vSlage ; s'atrubhischa krtan as 

2. Ch. Sn 28. ”” 


1. Verse 679. 
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Veriei 31-32, } 

also those transactions entered into with the enemies, should be 
reopened. This ia the construction. (31.) 


S'nlapani. 

YajnavaJkya, Verse 31. 

By force, or by fraud brought about, as also that mode by women, 5 
at night, or in the inner apartment of a bouse, or those entered into 
outside the town, the transactions such as of sale, gift, and the like, as 
also entered into with the enemy, one should avoid (31?. 


A transaction entered into by the intoxicated, the insane etc., 
will not be upheld 10 

Yajfiavalkya, Verse 32. 

A transaction^ entered into by a person (who is) 
intoxicated, or insane, or afflicted with disease, by one in 
distress, or by a minor, or one frightened, or the like, will 
not be upheld I as also that entered into by one who has 15 
no connection. 

Mitakshara • — Moreover, mattah, intoxkatedt by eome 
intoxicant, unmattah*, insane, affected by insanity caused by 
cither of the five causes vh. (disorder, arising) Erora (wind), 

(bile), (plilegmaiic huroor), or a combination of these, 20 

or by an evil demon, or by (the influence of) a plant. Artah, 
aJJlicatedj with a disease etc.> vyasanam, distress, is the pain cansed 
by the separation from the loved oud acquiaiticn oE the undesired ; 
and a yyasanb distressed, U one who is affected by it; balah^ 
a minor, incapacitated for (entering into) any transaction ; bhltah, 25 

1. A better bo reodered u a trangactioa’^ in this context. 

Tho general conditions in this and the last vereo apply as we}} to snita sa to 
other tranaactiosa. 

2. An UomlJ* baa been thus defied l 

tvnW'Ttif irs i” ^mta. 

3. Itccojnised by the Aryan Medical Byatcm as the thrre principal 
bamors of tbo boinau body, oTery disorder ol tb« body or of the mind being 
traceable to a disorder of me or more of these or of all the three combined, in 
wbicli case ills callcl a Srtnny'ofoh ( HlVtTTSJ )• 


750 Mltlkfhari — Sairt ith-eeuprteej'l'tr and jnq-il, &e. r ViJiacaHya 

I Pent Si. 

frighlined, by the enemies- By the use of the term A'’di, or the like, 
is also iadicated one who is mimical to the city’ or to the nation. 
As Matiu* has said s— Men conversant with law and religion have 
laid down that a suit which is (instituted by one who Is) opposed to 
o the city or the nation, or a suit decided by the king is unacceptable 
as a plaint. " 

By these yojitah, enlered into, brought about ; vyawaharo 
na slddhyati, a transaction leiU not be upheld. Also a transaction 
entered into by one having no connection, or by one who was not 
10 appointed as an agent, will not succeed. This is the construction. 

As to what, however, has been said m. — " A suit will not 
lie between a preceptor and a pupil, a father and a son, betwesn the 
husband and the wife, or between a master and a servant, even if 
they are at conflict with each other” even ihst is not to be taken 
15 as amounting to (Uy down) an absolute exclusion of a suit between 
a preceptor nod a pupil and such others, ns a suit has been ordained 
(to lie) even between them. For Gautama^ has said: "A pupil 
shall not be punished corporally. If (this coarse is) impossible, 
(he may be corrected) either with a thin rope ora thin cme. If 
20 (the preceptor) strikes (the pupil) with any other (instrument) he 
shall be punished by the king. ” As IVIanu‘ also has said *'In no 
case should the punishment be upon the heid." When (however) 
the preceptor under the excitement of anger, while punishing, strikes 
on the head and if the pupil (who was) thus injured in a way, which 
25 is a violalicjn of the (laws of) Srarti and usage, complains to the 
king, then a cause of action (for a trial) does certainly arise &c. 

Similarly, under the text* Land which was acquired by 
the grandfather &c. ” the ownership of father and sou being equal 
over land &c., if the father destroys by means of sale «£c. (the title 
30 to) the land &c. which was acquired by the grandfather, and if tim 
son resorts to an officer of justice, then there would certainly arise 
a suit even between a father and a sou. Likewise, under the tesl^ 

1. I «. opposed to tlio mubicipat, local or general int«re9ts. 

2. Not found in Mrinw, 0. Olj 11. 48«5o. 

4. Ch. VIII. 301. ft. YijnBa. II. 121. 6. n. 147. 
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-‘A husband is not liable to make gCK>d the property o£ his wife, 
which was involuntarily taken by . him in a famine, or for the 
performance of a (religious) duty, or daring illness, or while under 
restraint ” if the husbiad having spent away the wife’s property 
(even) when there was no famine &a, does not pay back when asked for, 5 
even when possessing wealth, then a suit ia certainly admissible 
even between a husband and a wife. So also the legal relations 
.between a slave of maintenance and the master will' be mentioned 
later on, and having regard to the text of Narada.^ viz. ‘‘ Should 
any one of these, however, save his master when his life is in peril, 10 
he shall be released from slavery and shall take a son’s share (of 
his master’s wealth), even in the case of a slave by birth, who would 
avoid a suit against a master, U the slave is not manumitted and 
not given a son’s share ? Therefore the purport of the verse 
beginning with “Between the preceptor and the pupil” &c» is 15 
that as n dispute with a preceptor &c. will bear do good result Id 
this world or the next, so Che pupils end others should In the first 
place be induced away by the king in company with the assesFors. 

If, however, the parties press hard, a suit has to be commenced 
even (when instituted) by the pupil &c. 20 

Although the texc of KSrada^ says that “ Men conversant 
with law lay down that disputes between one and many, with 
women, and with servants are inadmissible as a suit;” still having 
regard to the text* *. " He who robs the wealth of the villagers or 
transgresses any established usage &c, ” and the text^ " When one 26 
is assaulted by many &c. ” even a suit between one and many 
appears to he ordained, when they have a common cause of action. 

It should be noticed that a suit between one and many simultaneously 
will not lie when the many have diiEerent causes of action- 

As for the expression ' with women Strindm, in their case 30 
also a suit certainly is allowed e.p. with the female of a cowherd, a 
vintner, and such others inasmuch as these women possess 
independence. The text is to be explained that a suit between 
women other than these— i. e. women of good family wbo«e husbands 


1. YSiDill. IBS. 
4, Yljfii U, 187. 
IG 


S. V. 30. 

5. yaj'D*. ir. -21. 


3. II. 12. 
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are living shall not be admissible on account o£ their dependence. 
With servants : This text also should be construed to mean that 
'on account ot the dependence o£ servants upon the masters’, even 
in a dispute relating to his (servant's) own Interests & suit should be 
5 allowed only with the master’s sanction, and not otherwise. 32 


Viramitrodaya. 

It has beeo stated' that ‘even while yet a suit has remained node" 
cided, a party dies, the salt proceeds'. Now, even when a eait has been 
decided, and even when the part; ts lirlDg, sometimes the litigation 
10 proceeds, and eometimea not, so the Anthor says 
Yajfiavalkya, Verses 30, 31, 32. 

X^ypenddhih^lAkf ‘appointed by the king', sneh as the Conncillors ; 
Pug&l^ ‘corporations' of men of diShrent castes, such as the grocers &c« 
vide this text of Eatyayana*; “Ihe association such as of the grocers 
16 and the like ie called Pdga ** ; S'renih, an associalion of people of varions 
caetea hot eaioiog their Uvelibood by the same (kind of) work % Kulam 
groups of easts people, relations, and cognates. Among these, the one 
prior by regard to each sncceeJiog, nrndm, ‘ of men ', tyaxcakdravidkau, 
'in the matter of legal proceediogs'; guru, ‘superior', mote powerful. 

20 Thus it is establiehed that a IraosacliOD examined and decided by 

the Couiicillore, even if there be a suspicion of the decision, being faulty 
shall not be scrutinieed by the PUgas and others, while a dispute decided 
by the Kula may be rerieed by bodies as far as the S'renis^ Similarly 
may be understood elsewhere. 

25 By the use of the word atha, ‘and’, all being under the king's 

province, the superiority of the king above all has been pointed out. Dy 
the word c^o, ‘and also’ has been added the conclusion that the Chief 
Judge is higher than the cooneillors. 

So also Katyayana: “ The Coaucillots are superior to the Kulai\ 
80 the Presiding Judge is superior to these ; more than all Is the king 
by whom the law has been settled. Of snits of the type of the highest 
middling, and the lowest types, derided by tribunals of ascending degrees 
the judgments have a (corresponding) superior effect”. (30) 

Balam, ‘ force ' i. e., superior (force) j upadhih ; ‘ fraud such as 
85 threats, temptatious etc t br these gia ircpridn, ‘ brought about *, /. e. 

' 1. 8eo Yajfi. II. S9 above. o_ Verse 670 

3. I. c. an Ooiincillon .,poiiit.d bj Ih. king, H, ’,„d tho ffr.ni. 
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produced j stri6kirna/iiam, ‘ by m)meD, at night ’> even by otherj thau 
women ; aniardgdre, ‘in the interior apartment of the boose', inside the 
boose ; 5aMh * outside * the vitiage etc. in the forest etc. ; Sa(ru5hiscAa 
Afidn, ‘as also those entered into with enemies ’ ; sach vyawaMrdn, 
‘transactions', nicartayet, ‘One aboold set aside', i. e. should not 5 
accept as binding, in other words, should have re-considered. 

The compound is to be solved as ‘ entered into with women, at 
night, in the interior of the house, outside, or with the enemies'. The 
sense of the possessive is expressed in couaectioo with the several words 
differently. That moreover has been already pointed out according to 10 
context. By the nse at the word tatkd^ ‘so also' are incloded those 
opposed to the interests of the town or the nation (31). 

Malta, ‘ intoxicated’ such as by some intoxicant etc.; unmatlo, 
‘insane', affected with insanity brought about by an evil star; Arto, 
‘afUicted’, oppressed by a disease; vyasani, ‘ distressed troubled by 15 
sorrow &c, j bdlah, ‘ a minor one under sixteen years of oge ; bhUa, 

‘ frightened *, one who has takes to fright ; by the use of the word 

* or the like ' are ioeiuded those afliected by last, anger &c. By 
those, yojU&h, ‘ entered into i.e , made atambandhtna, ‘ by one having 
no connection', i. e,, one not baring the connection of a brother &o, ; 20 
aniyxthtena ‘by one not appointed', tyaxoakdro na sidhyati, ‘a 
tt&osactioo will not be uphold ’, t*. e., will not bear fruit. The Bubstance 
is that the eame should be considered again. 

By the use of the word cha, are iocladad those made by DdaAi and 
the like. The word eca, ‘also is connected with the expressioa ‘ will 85 
DOt be upheld ’ and follows witn it. Thereby it comes to be stated that 
although one made by the Kuta <kc., be at times upheld, one of this 
character can never be upheld. Here, the word VyamaAdra does not mean 
merely jaatice, but iodicates donation, aale, mortgage and all simitar 
‘transactions.’ “ A fraululent' mortgage or aale, a fraudulent gift or 30 
acceptance, and (any.tranaaetioo) where be detects fraud, he (the judge) 
ehnll declare null and void (166). "Wbat is given* by force, wbat ia 
enjoyed by force, and wbat has been caused to be written by force, and 
all transactions done by force, are as not made ; eo said Mann (1C9).” 

Narada'r “If a boy, or one who poaaeeses no iodependence, 35 
traneacts anything, it is declared an invalid tracBSction by persons 
acquainted with the law (39). That also which an independent perBon 
does while he ha« lost control over hie actions, ie declared an invalid 

1. Mann Cb. Tin. IC6, J69. 

2. *— Soo Sri Sitamm P/tjtiJH rs. SriJfarihar PnniJit ^ ”5 Bomb'ir JC9, 

3. Ch.I. .39-41,29-30. 26-27, •12. 
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triDsactioDt OQ account of his vftDt of iodpeodenca (40). Those who are 
actuated by love, anger, or affecUd by illoags, fear, or diHiculty, and also 
those vho are biased by atlachtneot or hatred, are to be known as 
baring lost control orer their actions (41). A transection entered into 
6 by (a Blare) is declared as unauthorised, except' where there is the 
master’s authority; a slare is never his own master (^9). Also a 
transaction entered into by a son without the father’s authority, that also 
is declared to be invalid ; a slave and a sou are equal in that respect (30). 
The transactions of gift, mortgage, or sale of laud, honse, or a slave 
10 made by those who are not iadepeadent, do not reach completion, when 
not ratified. They say that transactions entered into by women are 
nnanthorised when there is no adversity ; especially the transaction of 
gift, mortgage, or sale of a bouse or land (26). These transaetions are 
only regarded as valid if the husband sanctions them ; or the son in the 
15 abseuea ofthe fausb-iod i or the king in the absence cf the husband and 
the eon (27). In the family whoever is the eldest or senior, and who 
has retained his control over the senses, a transaction entered into by him 
is regarded as a properly entered traoaactioD, and not done by one not 
independent (43). For the sake of the family, !f one enters into a 
20 ttaoiaction although himself under control, and whether in his own 
country or in a foreign eonntry, that transaction, the senior should not 
disturb.” ‘ Himself under control % eucb as a slave d:c. One not iode> 
pendent will hereafter be described ; so enough of prolixity (30, 31, 83). 

S'ulapani 

25 Yajuavalbya, Verse 32. 

By liquor or a like intoxicant, ‘intoxicated’ mattah; on account of 
windiness &c., one who has become ’insane.’ «nma/?af» ; one affected by 
a disease ; one addicted to gambline; one less than sixteen years of age. 
By the use of the word ddi, ‘and the like,’ are included those entered into 
30 by slaves, who are not independent, or by the aged and the like, and by 
strangers, not related, excepting those authorised by the father. 
Atransact!oi;.^ucli as of a debt and the like, entered JLnlj' Jp' d-Kw .wwi- 
becomes of force. (32). ’ 

* Pnge 26. 

35 After mentioning snita which ore liable to be reversed the 

Author indicates the kind of property which may be restored 

Yajnavalkya, Verse 33. 

Lost wealth when (suhsequently) recovered should] 
ho given by the Wng to the owner ; If (however) he (the 
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Verse 35. J 

clairaant) do not identify it by (supplying) marks (of 
identification) he is liable to an equal (amount of) fine. 

Mitakshara Pranas'htam, losi weakh, such as gold &c., 
what was recovered^ adhigatam, by the revenue or police officers &c., 
and brought over to the king, (that wealth) should be given by the o' 
king to the owner, i£ the owner identify it by (supplying) marks of 
identification such as the quality, quantity &c. If he do not identify, 
then he should be fined in an equal amount for setting up an untrue 
claim. This refutes the presumption of ownership which may arise 
on account of adhigama (finding) being recognised as one oC the 10 
causes giving rise to ownership.^ 

In this matter moreover, further* on the Author lays down the 
period of time, m: “What was brought in by the Revenue Officers or 
the Officers of police as property lost and recovered, the owner may 
take away within a year ; thereafter the king shall take it away. 15 
Manu^, moreover, has laid down three years as the period : 

“ Property, the owner of which has disappeared, the king shall 
cause to be kept as a deposit for three yearn ; within the period of 
three years the owner may claim It ; thereafter the king shall take 
it.” There, it shall necessarily be preserved for three years. 20 

If the owner comes within n year, the whole should be returned 
(to him). Where, however, he returns after more than a year, in that ease, 
after deducting some portion as a preservation charge, the remainder 
should be made over to the owner. As has been said’ : “Then the 
king bearing in mind th^ law among good men, may take one-sixth 25 
part of the property lost and afterwords recovered, or one-tenth, or 
at least one-tweltb.” In such a case in the first year the whole 
should be given. But in the second, after deducting a twelfth 
portion, in the third, a tenth, and a sixth in the fourth and in the 
following years, the remainder shonld be restored (to the owner), 30 
and a fourth of the Royal share should be given to the finder. 

When, however, the owner does not turn up a fourth of the 
entire property should be given to the finder and the remainder may 


1. 8co e, g. Gautama, S, 39. 
3. Oil. vnr. 50. 


2- yfijna. II. 173. 
i. Manu. CJi. VJII. 33. 
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be taken bj the king. So says Gautama’ : “ If lost property, the 
owner oi -which ifi not known, is recovered it siiould be announced to 
the king. The king should cause a proclamation to be made, and 
preserve it for one year. Afterwards one-fourth (goes) to the finder, 
5 (and) the remainder to the king.” Here by the use of the word 
' a t/sar’, the diigukr number is not stressed, vide the “The 

king should cause it to be kept as a deposit for three years.” And 
even the text^: " Thereafter the king shall take it ” amounts only 
to a permission to dispose (it) of after three years if the owner does 
10 not turn up. Where, however, the owner appears after that (period), 
even if the property is disposed of, the king should deduct his due 
and pay (to the owner) an equivalent (amount). This is with 
reference to gold, &c. As regards cows, etc., the Author states (the 
law) further on (in the text’ ) • ” The owner should pay (four) papas 
15 if the animal has an entire hoof, etc.” 


Vlramilrodaya 

It Las been stated* that *tbe kiog should admiolsler justice*} 
there, oot ooly suits as described above alODS should be iovestigatsd, bat 
even where there is so defeudaot, by regard to the result beiog reached 
iiO by means of the examiuatioa of witnesses, or regard being bad to the 
investigatioa resulting in a penalty coosequeot upon a defeat, a 
resemblance of a judicial proceeding, in a case of deposit &c. where the 
right of ownership is ander a doubt, and even in the form of the 
aeeertioD that *it is mine’, and the exhibition of evidence in Bubstantia' 
25 tion of it, io a similar manner ; intending this, the Anthor mentions 
rules in regard to treasure-trove and the like by means of four verses. 

Talnavalkya, Verse 33. 

A nidfii, or a treasnro'trove is wealth buried before and kept 
permanently, That, moreover, ia two>foiJ, difTerentiated as deposited 
SO by self or by one’s father and the like, or as deposited by others. Of 
these, the first prana^/i/am, 'lost,* bat afterwards adAiffatan, ‘recovered’, 
hy the owner or by an officer of the king or any other, ciAanam, ‘wealth,’ 
io the form of the tres^ure-trove. dktnine, * to the owner’ i- e„ to the one 

1 . S. 36-38 The proper reading Is sriHmv UsT 1155:1 

me &C. This is the reading in the original text of Gaotatna. 

2. i. «. Manu VIII. 50. 3 . YujSa 11. 174, 

4. Yljfi. II. 1, p. 631, 1. 13. 
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declariog that ‘this ia my wealth*, nrpena deyam, *by the king should 
be given,’ if 'by sigoa’ Ungaih t. e-, by mesDa of evidence, ^a(f(/<ianam 
rt'^Adraye^ ‘ that wealth be ebould establieh * t. e., ahculd prove as bis 
owD. Na chet tibhdtayet, 'if be does not establish” then a penalty equal 
to the amount in dispute, be incurs on account of bis oifence in telling a 5 
faise'hood of that character. 


S'ulapani. 

Yajiiavalkya, Versa 33. 

Pravxishlam, 'lost wealth,’ each as gold &c. when found by the 
king, identified by the owner (to be his) by marks such as the form, the 
number, and the like, should be given to him. On an incongruity, 10 
however, he should be made to pay a fine, equal to the amount. (33). 


After laying down the law regarding gold, &c., aa to property 
lost and recovered on the roada or from the toll houses where it lay 
scattered, now the Author states the law regarding the recovery of 
gold, &c., which had long been hurried in the land, and which last is }o 
known as q NidM (or treasure^trove) 

Yajfiavalkya, Verses 34= and 35. 

The king having found a treasure-trove should give i 
half to the twice-horn. But a learned Brahmana finding / 
(a treasure-trove) may keep the whole, as he is the lord 20 
ofaU. (34). I 

If a treasure-trove is found by any other, the king / 
should give him' a sixth part. If (however) the informa- ' 
tion is not given (by the finder) and ho is found out, the 
finder should be made to pay a fine. (35). 25 

Mitakshara j — T he king having found a treasure-trove ns 
alcady defined, half should be given to the 
Acquisition of a Brihmanas, and the remainder thrown into the 
treasure-trove. treasury. If,however, a Brilhmaiu find treasure- 

trove and he be learned, i.e., accomplished by 30 
learning and study, and well-behaved, then he should take the whole ; 
since he is the lord of the whole world. 


1. Tb« trwjlatlon M given nbora is In KcorJancc the ilit akfhaii. 
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IE, however, the treasure-trove ia fonr.d, itarepa, by any 
other, than either the king or a learned Bnihraana ns, e.y., bj a 
BrShmoiia who is not learned* or by a Kfhatriyn or such another, the 
king should give a sixth of it to the finder and himself take the 
5 remainder oE the treasure-trove. As says Vasishtha,* ‘'A king 
who finds property the owner of which is not 
* Page 27. known should take it ; he should give a sixth 
part to the finder.” Gautama* also “ Treasure- 
trove when found becomes the properly oE the king ; not (however) 
10 that which is found by a learned Brihmaiis, even a non-Brabmana 
finder who announces (to the king) shall obtain one-sixth, so 
declare some.” 

The past-participle anivedila is (used) in the active voice; he 
who hss not given information and who has been found out, i.r., 
15 who has been found out as not having given information even to the 
king. Whoever, having found a treasnre-trove did not inform the 
king and was found out by the king, should be made to pay the 
entire treasure found, and also a fine according to (his) capacity. 

If, however, the owner of the treasurc-trove himself appears 
20 afterwards and establishes Ws ownership by specifying the amount of 
the rupees, etc., then the king should give him the treasure, (after) 
taking for himself a sixth or a twelfth part. As says Manu*— 
” From that man who shall truly say with respect to a treasure- 
trove, * This belongs to me’, the king may take one-sixth or one- 
25 twelfth part.’' The choice as to the (p.articular) portion is to be 
determined by reference to the class (to which the party belongs), the 
time (which had intervened), etc. 


Viramilrodaya. 

The Aathor mentioas as to the second 

Taiijavalfeya, Verses 34, 35. 

30 RAj&, ‘The king,’ upon finding a trensnre-trove the owner of which 

ia not known, ardhan dtcijehhyc dady&t, give half to the twice* 

boro,’ and (the other) half ho ehoold consign to the treasnry. Vldicin 
‘learned,’ 1. e. accomplished by learning and study of the Veda*, twice- 


1, Oh. HI 15. 


t. X. 43 43. 


3. Ch. vm. sa. 
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born ».€. a Brah'uani, moreover, baviog fouad a treasare-trove, asesham^ 

‘the whole’ i. e. the entire treasure, stuayam &dady$.t, ‘ ehonld himself 
take.’ Sa, ‘he,’ i. e. such u Biihraana, yatdh, ‘as’, sarcasya prahkuhf 
‘is the lord of all’ t. e. of the world. 

That says Manu’ : “Whatever eiista in this world is the property 5 
of a Brahman 1 ; ou account of the e:cce)leuce of Lis origin the BrAhmana 
is, indeed, entitled to it all. (100). The firAhmans eats his own food ; 
wears but bis own apparel, bestows bat his own alms ; other morlals 
Bubsifit through the benevolence of the Br&hmana (101).” (34), 

/tnre'ria, ‘by any other’ I. e. by not a learned Bt&hmana, nidhart 10 
‘if the treasure-trove is found’, rd/d, ‘the king’, sAasA/Adpjs'am 
dAaret, ‘a sixth part he should* take,’ from the treasure-trove. 

The past participle in the aniwedita is (used) in the active sense. 

One who has not given information and who has been found as having 
taken the treasnre-trovs, should by the king be compelled to pay the i5 
treassre and also a doe according to capacity. 

Dy the expression ddpya eca, 'be must be made to pay,’ 
it has been indicated that be must not be allowed to take 

even a small portico of the find. The word cAa, conoects this 

with the last danse and also is intended to ioclnde the twelfth 20 
part. So says Mann’ : “ The man who makes truly an assertion 
‘this belongs to me,’ from him, the king may take a sixth part or a 

twelfth part.” The twelfth part has a reference to one endowed with 

quaHficatioas. la this ccaoectton Tishnn' : “A. king, npon 6adiug 
a treasare-trove, should give half to a BiAhmana and the other half he 25 
should deposit in the treasury (36). A Br&hmana Guding hidden wealth 
should take it hira6eir(37;. A Kabatriya should make over a fourth to 
the king, oae-fcarth to the BrAhmeos. sod sboaid take a half. (3S). 

A Yaisya should give n fourth part to the king, a half to the BrAhmana, 
and shonld take one-fourth for oneself. (39). A Sndra, moreover, 30 
ehonld deride the hod ioto twelve parte, ani shonld give five parts each to 
the king, and, to the BrAhmana, and take two parts. (40). From one 

1. Oh. I. IOC, iOl. 

2. Note tie dllTorence betweeo the Miiikshari and the Virsmitrodaya 

in the ioterpretatioQ of the word According to the 2Iitik;harl, after 

gWibg 000 sixth to the Cndcr. The king Bboold take the rest. According to 
V. M. tho ting should tike one-sixth- Sulapavi agrees with the MUlkjharl. 

S. Ch, Yin. 36. 4. Ch. III. 36-41. 
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who has uot reported the find aod who has hoeu foun i, the king should 
take the whole ( 41 ).” Thus the text cf Vasishtha’ tiz. “If he finds 
property (the owner of) which is not known, the king should take it up, 
and ehould give one*eizth portion to the finder”, has a reference to a 
5 Sodrs, in 2 >u)'Burance of the text of Vishnu. (34, 35). 


S'ulapaoi 

Yajfiavalkya, Verse 34. 

The king having found an ownerless treasure-trove deposited a 
long time ago, should give a half to the Brdlimanss. A learned 
10 Brhhmapa,’ however, should take the whole : he need not give a portion 
to the king. The Autbour states the reason ; since of all kinds of wealth 
he is the master, assaysManu’: “ Whatever exists in this world is the 
property of the Brdhmana; other mortals subsist through the benevolence 
of the Bidbmana-" This also applies in the case of a deposit by others. 
15 As says Bbdradwaja ; “Upon finding a deposit laid by another, one 
should take it to the king; every treasure-trove must go to the kfng, 
of all except the Brikmapa." (34). 


S'filapaQi 

Yijnavalkya, Verse 35. 

"0 When a treasure-trove belonging to himself has been found by a 

Brahmana who is not learned, or by the Kshatrlya and others, according 
to Narada : "The king should take a sixth share;” and according to Many 
and others, a small portion Is to be taken according to the qualification 
of the finder. For a deposit not belonging to oneself, however, after 
25 giving a sixth portion to the finder of the deposit, the remainder the king 
should take. As says Vajishlha’ : "If one happens to find an ownerless 
deposit, the king shall take it up, after giving a sixth portion to the 
finder. IfaBrihmana finds It, and he is one who carries on his own 
duties, then the king should not lake,” When ownerless wealth, as well as 
30 wealth the owner of which was known, was not reported, but came to be 
known by the king, then that wealth as well as a fine, the taker of the 
treasure should be made to pay. So Narada ; "Even a Brahmana upon 
findings treasure, should inform the king; what is given by him, he 
may enjoy ; he would be a thief if he docs not inform.” (35). 


1. Ch. III. 13. 


2. who finds the trcRiurers. 


8. Oh. 1.100. 



Fd/5fuaU-yn j MU^>c|han\—ir<aIA lal-en ]!i^ robbers. ygj 

The Author mentions (the rule) about property taken away 
by robbers 

Ya^jnavalkya, Verse 36 

The Mng should pay the wealth taken away by the 
robbers (and recovered by him from them) to the people of 5 

his country ; and if he do not pay, he incurs the sin of the 
robbed as well as of the robbers. 

Mitakshara Chauraih rhtam. taken aicay by the robbers, 
and conquered back from them. Janapadaya, to the inhabitants 
of his coujj^ry. Whosesoever tint wealth be, to him should it be ^iven 10 
by the king, • hi, if, i.e, smce if, adadat, he da not pay, y&sya, 
whosesa, that robbed wealth may be, he (the king) incurs the sin, tasya, 
ofhim,i.e,ol the robber. As says Manu,’ “Property stolen by 
thieves must be restored by the king to (men of) all dosses (varno) j 
0 king who uses such (property) for himself incurs the sin of a thief. 15 
if after recovering from the possession of the thieves he enjoys it 
himself then be incurs the sin of a thief.* If, however, he neglects 
the (recovery of^ property stolen by thieves then he incurs the sin' of 
a citizen. If after trying to recover property stolen by the thief, he 
is not able to recover if, then in that case he should pay as much 20 
amount from his treisury. As says Gautamah “ Having recovered 
property stolen by thieves, he sliall return it to the owner. Or (if 
the property is not recovered) he should pf,y ( ts v.ahie) out of bis 
own treasury.’’ And also, Krishiiadwaipayana : — " If a king 
is unable to recover property stolen by thieves, that (amount) should 25 
be paid from bis own treasury by the king who is (so) unable. ” 

Here ends the chapter on Special rules of Procedure. 


1. Ch. Vlll 40. 

2. These expressions re.^nire an explanation. They supply a goo«l 

illustration cf the tone slyle of the JVntbor : Id the first expressioo by 

'fhat is Intended to conrey lo the reader is that he Inears 
tiie same rcspruiiliiHty criminal liability as a thief does. While the 
exprc«sioa l‘^s«irn'3rK ‘incurs the sin of a citiren meaus that be 

incurs the same responsibility' vhioU a ctUren docs by not as^istln;; or 
neglecting the recovery of robbed projH rty. 

3. X. 4G.47. 
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r TAjhataliiya 
L Vtnt 38. 


Viramitrodaya 

In regard to property carried away by thieroe, the Author etates 
a Bpecial rale 

YajSavalkya, Verse 3G. 

What was taken by a thief, or property of that kind, after taking 
& it back from the thief— and when that is not possible, even from bis own 
treasory, jdnapadiya, 'to the people of his conntry', t.e., to the 
infaabitan>B of his territory, deyam, *ahoald be given’. 

By the nse of the xoti fu, ‘however’, are discriminated the makio'' 
over to olhere than the people of his coaotry, and a deduction of s portion 
10 for himself according to law. /Zi.'aodif’, i. e., since, that property 
which was taken away by the thief if not given lack to him to whom 
it belonged as owner, the king iocura the sin of the thief— t.e., the sin of 
a kind which is incarted by theft. 

That says Fdana:' ** Property etolen by thieves mast be restored 
1& by the king to (men cf) all classes (rarnds) ; a king who uses each 
(properly) for btmself incnrs the sin of a thief ”. 

In the Mahabharata also : If a king is unable to recover 

propertyetolen by thieves, that (amount) ebould be paid from his own 
treasury by the king who is (eo) nnable (30). 

20 Eere ends the Chapter on Rules ofProcedure in the commentary 

on the Smrti of Tajuavalkya 


S’ulapapi 

Yajuavalkya, Verse 36. 

What was taken away by the robber, should be restored by the 
25 king ; since, he to whom that wealth belonged, of him he ocquires the sin 
If he do not recover that property, he should give from his own treasury. 
As says Vishau "What was taken away by a thief, should be 
recovered and paid in entirety. If not recoverd, from the treasury 
itself." (36). 

30 Thus ends the Chapter on Judicial Procedure 


1. Cb. VIII. 40. 

2, Oh. HI. 45. 
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Chapter IIL 

On Recovery of Debts. 

, After expounding the ' Rules of Procedure ’ in general and 
particular cases, the Author now expounds the 
Sevenfold division Chapter on ‘ Recovery of Debts ’ the first of the 5 
of the Chapter on eighteen titles of law, beginning with the text'.’ 
recovery of debts. “An eightieth part is the interest”, etc., and 
ending with the text-* “The pledge shall be 
(allowed to be ) redeemed after double the principal has been 
received out of the produce/' 10 

This title of *' Recovery of Debts ” has seven points (for 
consideration). (1) The rfei/ which should be paid, (2) the 

one which should not be paid, (3) by what person should bo paid, 
ue., by one holding a particular capacity, (4) at wlint particular fime 
to be paidf (3) and in what way to be paid — in all, five points for Ifi 
tlie debtor ; and (or the creditor, two, vh., (6) the mode of 
advancing a loan as also, (7) the mode of recovering it. This, 
moreover, has been made clear by N^rada*.' rf:. “ Which debt must 
bo paid, and which may not be paid, by whom, where, and in what 
way to be paid, and the rules of advancing and of recovering (loans) 20 
are said to make up the (title) ‘Recovery of Debts'*. 

Of these the Author states the rule regarding the .advance (of 
a loan) by the creditor, as it in the first of all other }X)ints of 
inquiry). 


Yajnavalkya, Verse 37. 

An eightieth part (of the principal) is the interest 2.'* 
(allowed) every month when the debt is (secured) by a 
pledge. In other cases it may be two, three, four, or five 
per coni, respectively, according to the order and class 
(of the debtor). 

1. Verio fl7. 2- Verie H. 

X CK. I. 1. 
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Mitakshara j — M asi m^si, every month, i.e.. month by 
month. Bandhaka is that which is deposited 
Page 28. as a sscarity, i.e , pledge. That which is 
(accompanied) by n pledge iS' called 

5 sabandhaka, a transnetioa leUh a fledge. In such a secured 

transaction, the interest on money advanced 
In a transaction would be one-eightieth part (oE the principal), 
with a pledge an according to law. Anyatha, m oMcr cas«, t.e.; 
eighteenth part is in a transaction without a pledge, varndnain, 
10 the interest. of the classes,')s.T2LmQ\)2., according to the order, 

ie., oE the ftralimanas and others, dwi-tri- 
chatuh-panchakara, psr cent is according 
to law. In the case of a lirahmona debtor two per cent., 

in that o£ a K^halriya tliree, in a Vais'ya four, and in n 5Wr« 

15 five, and (this) every month. Two, or- three, cr fonr, or five 
(make up the compound word) two-three»foor'five. A hundred in 
which Bucit an interest is given is “ a hundred with two*thrce- 
Eour-five. *’ As per the following rules of grammar vis. " The’ 
affixes, mentioned above’, tiave also the sense of an interest, or a 
20 rent, or a profit, or a tax. or a bribe given thereby or in that,”’ 
" The affix A'ay (^) come-*^ after a numeral when it does not 
end with or and the rule to be observed here is the one 

stated in the Grammatical iSMtr/i I. 1-7 2 vh, ‘'An injunction^ 
which is made with regard to a p.articalar attribute, applies to words 
2.5 having that attribute at the end as well as to that attribute itself.”’ 

1. railigi 5-1-47. 2. ».♦. Tinmi V. 1-1-46. 

3. r^uini y, 1. 29. 4. •. y. in tho temtoation. 

6. Tiio word si5l<^( »e» V, I. > is to be read into tbe .Sufra, bo that 

the whole Sutm would re.ad by adding, to the portion given above, the following 
— "TliA aenaanttUa aftix beio^tbai taa^t horeaftcc u?to 

6. Thi* I. «. the ( Pdnini 1. 1. 72 ) is a rale of interpretation. 

When a rule is made with regard to a particular attribute or letter, it also 
moans «ords Laving those attribates or letters at their end. Thus nnder the 
rule 1 07.) — “Tho affix comes after a root that ends in n voweV' 

roots ending in vowels ns well as roots conaUting of a single vowel aro 
included. 

7. For a clear enderstanding of tho bearing of the’o rules upon tbc 
text, mark tho following observations: Tho compound word 
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“Interest upon iutercst 13 (called) compound interest; it is 
(called) Kdlikii when it ia (payable) per month ; it is Kdnla when 
it is fixed according .to the wish (of the partie?) ; it is Kwjikd when 
it is in the form of bodily labour ” (the stipulation that") ‘ the interest 
in this will be taken every month* is (an instance of) a KMikd. This o 
very (species of) interest becomes Kdyikd when it is receivable per 
day and the period is divided by the calculation of days. Moreover, 
Narada* after stating that ** In the Sdslras interest is declared 
fourfold viz* Kdyikd, KsUkh (periodical interest), another called 
Kd,rikd (stipulated interest), as also the compound interest {chakra 10 
)‘’ has siid : — ‘‘ Interest* at the rate of one Pam or quarter 
of a Puiid payable constantly^ and without detriment to the physical 
health is denoted Kdyikd interest. That which runs by the month 
ia termed Kdlikd (periodical) interest That interest is Kdr'Ua 
(^t^pulated) interest which has been promised by the debtor himself. 15 
Interest upon interest is called Ckakravrddih (compound intere.sl).'* 


S'filapapi 

The Author states the rules of interest according to law 
ySjSavalkya, Verso 37. 

Upon o security being taken when a hundred iJOffUS are advanced SO 
as a loan, an eightieth pari i. e. one and a quarter pana every month 
h»d bacn vxplaiutd and solved as at av) at ^ 6k page rs Jtbta i-i ). Ter 
this the authority is ( V. I. 47. ) andcr which rule the affix is added 

to A word in tho first case ( ) in constraction. The sense of the ahix is that 
of a locative Then the ending in exphiincd hy tic 

rule &c. ( V. I. ). And lastly hy tho aiu. the application of 

tho first rule is extended to all the members of the compound, and tlms is 
hronght out tho meaoiog of this compoond word os rNpltinisd in lino C on 
pago 2i}. 

1. Cii.1. 102-104. 

2. jprnnis the reading io Dr .Tolly's edition. 

S. ( S’ns'vat — ) has tho force of constant repetition. Horc it may 

oTcu be rendered ns “every day ” (eeo lino 9.) — ( KiyAvirodhiti ) 

The translation adopted here is in aacordarco with the gloss of Bilatni>hat(i 
( sec Dilim. Sk, p. 54 1 . 14 " 16 ) Bjhaspati & Vyisa ( »co Barred Books of the 
liisl A-o. XXSin p. CT rote). 

Dr. Jolly, however, translates it as — '* Witfcoat diminishing tie 
pilocipol ”, and tho translation appear! to bo based on the following gloss by 
Asablya, “ sTC I jjvrfew swrn: nnaiibi'Wi 9’.5tc'rn[*'JTU4Tlw^i i ” 
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becomes the interest. Ani/afhii, ’otherwise* when the money is advanced 
without security, two, three, and tour pavas shall be the interest payable 
by the Brahmann and others in ihe respective order. 

Vyasa states a special rule; “In the ease of a loan with security 
!) monthly interest is declared to be the eightieth part ; a sixtieth part when 
there is a surely ; and two per' hundred, on a loan without anysecurity." 

Brhaspati’ mentions the kinds of Interest: “The A’c/t’/Ad, (by bodily 
labour\ the Kaliht, (periodical interest), and next, the wheel interest — 
Chakra vrddhi — (compound interest), the Aiiriid (or stipulated interest), the 
10 hair interest the — f^ikha — and the interest by enjoyment Bhoga" Kdyikn 
'by bodily labour', I'.j?. by milking and driving cattle, and such other 
labour; fTdfiAd, ‘periodical’ e. g. every month. Interest upon interest is 
wheel or compound interest; that which was stipulated by the debtor 
liimseU is KMU'v, the hair*lnterest is that which is taken every day; Bhoga, 
15 ‘by engoyment* such as the rent of a bouse, proDt, or the fruit of crops &e.' 
Brhaspati' : “Hair interest, bodily interest, and interest by enjoyment 
shall bo taken by the creditor so long as the principal remains 
unpaid." (37X 


The Author mentions other varieties oC Interest by reference 
20 to particular (classes of) debtors 

Yajnavalkya, Verse 3B (1.) 

Persons (usually) travelling through forests should 
pay ten per cent, and those who travel by sea twenty 
per cent. 

25 Mitak*hara : — Ktlnldra means w forest ; those who go 

tliere, are kantaragdh, ptrsons travellinp ihrouph forests. Those 
who borrow money by interest and enter dense forests which 
involves* danger to life and property should pay ten per cent and 
those, icAo go io (he sea, sainudragah, twenty per cent., also per 
30 month. 


The meaning is this : The creditor should take ten per cent 
from those who go to the sea, as there is a danger of the loss of the 
l>rincipal also. 



1. ».». lUtietUpait. 2. Oh. Xt. 6, (i, 7 . 3 Oh XT. li. 

1. Lit. which creates an appreh«nsion about tho deatiuetlou of life 
and properly. •* 
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Fisrw 3S (S). J 


Now the Author describes etipulated (KarilS,) interest 


‘1^1 


Yajnavalkya, Verse 38 (2) 10 

Or all should pay what they had agreed to among 
all classes. 

Mitdkfhara Sarve vd, or all, Brdhmanas and other 
debtors whether secured or unsecured, Swakrtam, tshat ihsy had 
agreed to i.e., promised by them, vrddhim, sarvasu jatishu 15 
dadyuh, interest among all classes, should pay. Sametlmes interest is 
payable even when not stipulated lor. As says Narada': “No interest 
shall ever be charged on friendly loans, unless there is an agreement 
to that eSect. Even i! there be no agreement, interest accrues on 
^ch loans after the lapse of half a year.'’ 20 


For one, however, who goes to another country after taking 
a loan for use, Katydyaua* has laid down a rule thus " It one 
after obCaining a loan for ase without returning it goes to foreign 
lands, that loan of bis will be charged with interest after the lapse o! 25 
a year.” For one, moreover, who after obtaining a loan for nse 
and without returning it, even when be was asked, goes to a foreign 
region, the same Sage^ has laid down the rule vit. "If, 
one goes oat to a foreign region withoat returning a loan 
which he bad obtained, and which was demanded back, that 30 
loan becomes chargeable with interest after the lapse of three 
months. ” 


He also, who while remaining in one's own country, does not 
return a loan for use when asked for, sbould be made to pay interest 
by the klog from the date of the demand. As has been said* “ He, 35 
however, who while rematuing in one’s own land, does not' return a 
loan for use when asked for, shonld bo made to pay interest from that 
time, even though it was not stipulated and he be unwilling. ” 


a. .Oh. L 108. 
?. Veree, 603. 
18 


2 . Verie, 602. 

4. Bjr KitjtyaBa, Verso 604. - 
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Narada' bns ,Ia5d down an exception to the .unstipulated 
interest, tuV- “ The price of a commodity, wages*, a deposit, a fine 
, which had been fixed, a gift withoat consideration, a gambling' 
debt, none of these bear interest unless speclslly proFided for. " 
5 Avivakshitah, unless specially.provided for, i.e. unless stipulated for. 

S'Qlapaui. 

ySJSavalkya, Versa, 38.' 

By a tnouQtainous road or by the sea when one goes out for trade, 
these when there Is no eecurily, should pay ten panns and twenty panas 
10 respectively. On. account of the cootingenoy of the loss of the principal 
itself is the payment of larger Interest. 

The Author mentions another alternative to the rule stated in the 
text’: "In'the order of the Varoas. two, three ‘orshould 

pay &c. ' 

20 Yijnavalkya, Verse 38A. 

Interest upon interest is compound interest : interest payable every 
month is periodical Interest (Kulihi). When stipulated by himself, it is 
stipulated interest (KttriAti). The (A’rfyitd) is by bodily labour. 

This is explained by the statement itself. In some books this 
25 verse is not stated. 

•* Page 29. 

Now the Author mentions special kinds of interest by 
( reference to perticular tliioga. The interest on the females of beasts 
^ is their progeny itself. 

25 Yajiiavalkya, Vorse 39 (first quarter.) 

In the case of female beasts the interest is their 
progeny itself. 

MitakfharE Of the females of be«t*, santatireva, 
progeny itsel/, is the interest. Such « transaction would be possibfe 
SO in the case of one who ts noabie to maintain the female beasts and 
who wishes them to be well-fed end to bear progeny. The creditor 
will have the milk and labour. 


1 . lutrod. II. SC. 

2 . is abetter and correct reading. Tlio reading in the print 

-(1% is sot corrwt. 3. YijfisTalkya II. 37. 
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Perse S9 (2). J ‘ 

When something ia given as a loan and the loan has remained 
over for a long time even without recovering any interest, what is 
the maximum limit for the accumuiation of interest in several kinds 
of properties? (Anticipating this question) the Author proceeds j— 

Yajnavalkya, Verse 39 (second quarter.) 5 

The utmost limit for (the accumulation of) .interest 
is eight-fold in the case of a fluid, and fourfold, threefold, 
and twofold in the case of cloth, grain and gold respectively* 

( of the principal loan advanced ). 

Mitakshard Rasasya, of a fluid, Le,, in the case of oil, 10 
ghee, etc., upon which no interest has been 
Accummulation in received, and the loan has remained standing for 
thecaseof fiuidsetc. along time, the interest as agreed to by the 
parties would he accummulating — such nccum- 
mulatioQ would be ashtagund, eightfold, para, utmost limit, i.e., 15 
cannot nccummuUte beyond that* Similarly of doth, grain, and 
gold, wastradhanya-hiraryanam, would respectively be fourfold, 
threefold, and twofold the utmost accummuUtioQ. 

Vasishtha,' however, has mentioned a threefold increase in 
the case of fluids — ‘‘ Gold (taking) double (its value on repayment 20 
and) grain trebling (the original price). (The case of) fluids* has 
been explained by (the rule regardmg) grain, as well as (the case of) 
flowers, roots and fruit. In the case of these three tbiugs which ere 
sold by weight the increase will be eighlfold ” 

ManW on the other hand, in the case of grain and also 25 
flowers, roots aud fruits has mentioned a fivefold increase. “ On 
grain, fruit, wool or hair (and) beasts of burden it does not increase 
more than five times (the original quantity). S'adah, grain, the 
produce of the field, such as flowera, roots, fruits, etc.j lavah, wool 
or hair, the wool of a goat; the hair of the Chamari Cow, etc; 30 
wahyah, beast of burden, the ox, hor«»e, etc , I'.e., the accummulation 
of interest in the. cjse of grein, frnit, wool, or hair and beasts of 

1. Oil. II. -14-47. 

2. Br. Boh^cr traasl&tcs KCi: as Iloutishiog enbstaoce^. 

3. Oh. Vni. 151, 
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burden does not extend beyond & fivefold (of the principal). There 
too, the rule should be applied after considering the capacity of the 
debtor as well as the state of things at the time, sncb as famine, etc. ' 

Thla^ (rule) moreover is to, be understood as applicable in the 
5 case of one tranaaetioo and one payment. If there are separate 
transactions with different persons, or even if the person is the same 
but there' are different transactions on more than one occasion, gold, 
etc., would indeed increase as before, even beyond the twofold and 
and other limits. And even in a single transaction, when the 
10 interest is recovered daily, monthly, or every year, and thus it is not* 
possible that the amount payable by the debtor might become 
twofold, the amount as made up of the interest recovered before, 
does certainly increase beyond (the) twofold (llmii)* As says 
Manu* “ In money transactions interest paid at one time (not by 
15 instalments) shall never exceed the double (of the principal).’' 

Recovered^ at one time” is also another reading. Kuslda is 
money utilised for accomulatton. Increase of that is Kxmda' 
VrddhiJi I (such an increase) does not exceed i. e. does not rise 
beyond the double, if paid at one time, i, e, lent at one time. It 
20 exceeds beyond the double when tbe desliogs are with different 
persons and give rise to separate transactions. 

In the case where the reading is, ** recovered* once it should 
be explained to mean that the interest would exceed tbe double 
when recovered in instalments from the debtor every day, every 
25 month or every year. Moreover it has even been said by 
Gautama*. — “ If in a transaction the loan remains outstanding for 
a long time, the principal may be doubled. ” (Here) by tbe use • 
of the singular number in " a traosactiou ” ( prayogasya) an increase 
beyond the double appears to be iuteuded In the case where the 
30 transactions are different. By the use of the expression "outstanding 
for a long time ” ( chlrasihClne ) au increase beyond the double has 
been indicated in the case where the interest has been recovered in 
small quantities*. (39) ' 

1. See Yi. Jiane^aminiSOSem. Cil-Sja. 

2. Itead55«v’^mi!^loT^59VU»rtir^ 1. 20 page 29 see BSlambhattl Bk. 

r. 67. L. 1. 3. Clu VIII. 15. 4. 6. Ch. SlI. 31. 

6, In other words it ti«» forlidcapltaJciation of interest see ,SHiUZar Vi, 
Jiapu 24 Bom. 505. 
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c , Viramitrodaya • ‘ . 

Now, of the Chapters on VyatodAdra to be expounded, following 
Mann and others such as in the text ** of these, the first, the Recovery 
of Debts’*, first in regard to the recovery of Debts, technically 
dealt with by Narada’ thiiB; **A debt which must be paid, and that which 6 
may not be paid, by whom, where, and io what way to be paid, and the 
rules as to the advance aud the recovery of loans, ore said to make up the 
(title) ^Recovery of Debts, (1) (and) It is called kusida*} becanse by it is 
their living (secured) by the mooey-leodere. (98)” The Author points 
out the rules of adjustment by the end of the Chapter* There, first the 10 
Author States the (rules as to) interest 

'SajSavalkya, Verse* 37, 38, 39. 

Salandhake fne, * in a debt by a pledge*, the amount invested 
such as gold, die., will be liable for two, three, four and fire par hundred, 
respectively in the order (of the classes). Therefore the result is that 16 
by a BrAhmapa debtor who has taken a loan of a hundred of gold, &6., 
with a pledge, should be paid every month two of gold, &e. t by a 
Kshatriya, three of gold, &c., by 0 Yaie'ya, four of gold, dee., and by a 
i^Sdra, five of gold as interest to the creditor. Similarly also, by a parity 
of teaeoning, it shoald be understood that in a debt with a pledge, where 20 
BU eighteeth-part is thp interest, fora hundred of gold and the like, 
less by two mfishae, iutersst should be at two (per haired) and onwards. 

, **DveQ’ when there is no pledge, but tbere is a surety, when it is 
witbout transfer, two per cent, per month has been stated”. 
Sdshlabh&ffah, ' together with its eighth part ; of the eighth part, of the 25 
eigUtistb part together with that, the eightieth part. Here aho in the 
case of a Ksbatriya debtor and the like a larger rate is to be anderstood, 
by a parity of reasoning. 

Iid7iidragdA, ^travelling tfaroogb foresta’ for a larger profit ; debtors 
who are in the habit of fratfickiog through forests and the like places 30 

1. Oh. I. 1. 

2. Ch. I. 08. Lending motey atinteicat. Urbaipati (SI. 2) derives this 

word thus: HRfiV: nvsft I which 

however is chsrteterieed by Dr. Jolly a* fs&cifal. Tho rule ol the 5Iabomedas 
law, however, laying a ban against interest is expressive of the same sentiment. 

• 3. For this text, no Author is quoted ; nor is the t xt quoted in full. 

From the comrarnls of MitramS'sm, the word appesrs to be-in ibe 

omitted portion. This text has a resemblance with the (ext of 7y«*a wWch 
runsthui: runs (rovA vrentn 

(see VyawabiraMajflkba p. 75 1. 8). 
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Bhall pay s'atam datakam, 'tea per cent.’, hundred plus ten. Those of 
the sea, hoirerer, with the object of making hi^ g&ias being in the habit cF 
journeyiDg over the bobs, twenty per cent., i.e., twenty plus one huadred, 
should pay every month. Thua the eonelugioa is that for a hundred of 
& gold, those resorting to the foiesta should pay ten of gold, and the 
seamen, twenty of gold. 

Where, however, a higher or a lower rate of interest than what is 
stated above haa been agreed to betwean the debtor and the creditor, 
there, that intereat, tarce, ‘all*, the Bthhmana and other debtors, 
10 aarvdsujdlishu, ‘among all classes’, as far as the mixed classess of 
creditors sfaonld pay. 

Of the hypothecated beasts such as the cow and the like, or 
women, such as a female slave, &e., progeny itaelf is the interest for tie 
mortgagor of the cow, &a. Bete according to Batnakara it ebould be 
15 understood that ia the case of the mortgagor who is unable to maintain 
them, the maloteoaoce and the progeny of the cow, ikc., and the female 
slaves, etc., is expected, and of the mortgagee the milk and the service 
are inoldental to the pledge. Others, however, explain that in the ease 
of the cow, the female slave, etc., deposited as a pledge, the owners of the 
20 cow, etc., the debtors sboold pay the interest, and wheu that ia no', 
possible the progeny itself is (to be regarded as) the interest. 

Kow the Aothor states the highest rates of interest t Of a liquid, 
each as clarified butter, etc., when pledged as for a debt, when remaining 
over for a long time, the interest ehall Increase opto eight times. By the 
25 word pard, * highest is iadicsted that in the csss of bq increase in the' 
fielde, etc., even when it is poeeible to measure it, it is exclbded. 
Similarly, onwards, of the cloth fourfold, of the grain three^times, and 
of gold two times is the highest iocreaee. 

Here, in connection with the portion relating to increase, 
30 Brhaspati* says ; “ Intereat has been declared to be of four sorts ; by 
others it is stated to be of five-kinds ; and by others still, it haa been 
declared to he of six kinds. Tjearn these by their characteristics: 
Kdyt/id (bodily interest) } and the KdliAd (periodical interest) ; similarly 
alfo Ckakratrddhih (compound intercet) is another; then the Kdritd 
So (eUpulated interest), S'ikhdtfddhih ‘hair interest ’, and similarly also the 
Bkogaldhha, interest by enjoyro^ent. Of these, the characteristics and 

1. ». #. althongh the object pledged, may actually Increase more thsn 
eigbt-fold, and although it is possiblo to assess such increase, any higher 
amosnt is excluded by this role. 

2, Ch. XI. 4, 6. 
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0. or ro. ro. p.u.jr,. o„ oor bo., .pooaoa be., bot 

stated to si„oei> foi ga.-” Bj >too«r«'a. ^ 

three per cent, one does not b ^ interest 

..hot was More, however, would 

than what was stipnlated for. That also la t. 

be ngaiost the law. nnrdnns.* the intoreet for a month 

Harita also, “ Sar ^ ' ,nonths or four months nntil 10 

i, eight papas- -, thus it B»Wa 0=^-0 „„e 

it reach.s the donble, j„„i,le', i.e., become, donble; 

does not swerve from the law, ibe legality is 

ir^Vr^totl’i'restat^d interest always for Vals'yas. The word di« 

indicrtestbatitholdsinthecasoofotheraas 

r rhf S-l'p^ncipTCetber with interest, that is nsnry. and is 

-"T «;Cd to th, 

tions, interest paid at one time. h U 

'''t'^hl":b;°rvl::\bTtc”xt of Hntynynna.= - iTa.lam. -o. 
rent -. .-.e.. of animal., hair, on prodncl. of 30 

^ n.,; °“d Tb».ta of bnrdeo, (shall) not (be) mm eJhanfi^^U;^ 

1 , Kota r. 5. the ®rmi -Cl'era " 

5 . Does not J^adl'sO cowri and otherwito. 

l.&S. Doth are coins, sorerally ^ Ch. VIH- nil. 

e. Ch. XI. 12. 5 Ch. XII. 33. 

g. Verse, 610- 
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(the origiaal).” * Frodocts of aoim&ls other thaa ghee, each 
as milk, etc. ' 

For all Borts of oils, and Ibr the ditrereat kinds of epiritnons 
liquors, and on clarified batters, the latereat has been declared to be 
5 ' octuple, as also for molaeees and salt ** vide the text of Satya 7 ana ^ 

BrhaspatF : " On preeiona metals, the interest may make (the 
debt) double; on clothes and baser metals, treble; on grain, 
quadruple has been declared } eo also on vegetable prodncta, beasts of 
harden, and wool or hair ’*• * ITegetable products proJncts of the field, 
10 other than corn, each as frnit, etc. Also*: “It has been stated to be 
quintaple on pot-herbs ; sextuple on seeds and eogar-caue ; and on ealte, 
oils and spirituons liquors, the interest has been slated to be octuple; 
also likewise on raw sugar and honey, if the transaction be of long- 
standing.” 

16 In the case of com, the mention of a doable and varlona other 

rates is to be determined by regard to Ibe price (into money). Tboi, at 
the time of the advance, before the appearance of the crop a partienlar 
kind of price, if after the appearance of the crop it is rednced a little, 
then double, in case it ie rednced even more than that, treble, farther 
20' mote than that, quadruple, aod further on, at the utmost reduction, 
quintuple, it becomes. 

However all this statement about the incresBe of interest is by 
weight only, iu accordance with the text of Barita : “ lu course of time, 
doable the quantity of grain iocreaBOB ae if treble.” Or, in the order of 
25 the rarpue are the four kinds of iocreaee to be adjusted. According to 
tbeS'ishUs: “ If the grain becomes treble, according to the time and' 
prosperity”. In the case of beasts of burden, etc., by regard to the 
dilTerence in the price, time, and tbs place, the difi'erent rates of interest 
are to be settled. Xhos enough of prolixity. 

80' ^ Kow the pohibitions xegavding inlerest* : “Tbs price or value 

of a commodity, wages, a depoeit, a fine, what has been nsnrpsd,' etc. 
AVbat has been idly promised, and wbat Las been won at stakes at 
dice; these do not yield intoiest, except under a special agreement 
(to that elTect)”, * a commodity % i.e., a saleable oommodity ; ‘ wages’, 

1. Verse, 611. 2. Oh XI. 13 , 

3. Oh. XI. 14, 18. 4. Nirada 11.86. 

-6. snRrnH’P’l other leidinga are (1) ‘wliat ■ Lai been 

abandoned (by one and found by another); br. Jolly’i edition (2) roScs- 
(a fine) which has been ordained (V. Uayukba). , . * 
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i.f>, Balar; ; < Qsnrped % )<«.* obtaioed by fraud* deceit;, etc« ; < au idle 
piomise*, a douatioa vrithout regard to dharma ; * by dice *, ia the conree 
of gambliog what is staked; these, unless specially agreed npoo* t.c., 
where interest has not been determtaed npou, do not increase. 

Katyayana*! “On hides, crops, wines, and one’s gamblingdebts, price 5 
of commodities, always in alt these, and on the bridS'price of women, there 
can never be interest jas also on debts iocnrred as sureties ’Incurred as 
Burdties for a surety made Itabte for payment on account of suretyship. 

Safflvarfcah No interest can bo charged on woman’s property, 
on proSts, and on a deposit remaioiog ambiguous, also for a suretyship, if 10 
not specially stipulated”. Vyasa: “Suretyship, a pledge which has 
been fulty enjoyed, (and) money not accepted even though tendered, do 
not carry iotereet agatcet one who has approached; (as also) a hoe, and a 
bride’s price which had been promised ”• * Of one who has approached 
t.s., of the debtor who is under the control of the creditor — which the 15 
Author hlmeelf states hereafter by the text^ 'When tendered, does 
not accept, etc.* (81, 38, 39). 

S'filapapi. 

YajSaralkya, Verse 38. 

When a shO'goat and the like, ora female-slave and the like, are SO 
pledged as security, and no other interest is possible, their progeny itself 
is the interest. In the case of oil &c., when pledged for interest, the 
utmost interest is octuple together with the original >. e. the additional 
interest. In the case of clothes &o., in the order of enumeration, 
quadruple, treble, and double is the utmost interest. 25 

As to the text of Brhaspati’: “On gold, the interest may make 
double; on clothes and base metals treble; on grain, it Is stated tube 
quadruple, and so abo on edible plants, beasts of burden, and wool or 
hair", that Is to be explained, by regard to a long standing loan and a loan 
of short duration, ‘edible plants* i.e. the fruit of trees &c. f^dhyo, 30 

‘boasts of burden,’ such as a bullock and the like. Lavah, ‘hair,’ such as 
the Ohamara &c. (39). 


Bulea regarding loan transactions have been laid down 
(above). Now follow the rules regarding the recovery of property 
advanced as a loan 


J. Vcrao, S08, 
3. Oh. XI. 13. 

19 


2. YSjn. 11. 44. 
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L Vine 40. 

Yajnavalkya, Verse 40. 

One (a creditor) would not be blamed by the king 
for trying to recover an acknowledged debt ; and if the 
debtor complain to the king while the debt is being 
5 recovered from him, he should be fined and made to pay 
^back) the loan. 

Mitakshara Prapannam, acknoicledgsd i. e. money 
admitted by the debtor, or proved by means of witnesses &c ; 
sadhayan, trying to recover, i. e. a creditor recovering by Dharma 
10 and such other means; nrpatema vachchyah, leoidd not be blamed 
by the Icing i. e. will not be prevented. 

The Dharma and other means have been pointed out by 
Manu' : " By moral snasion, by a auit at law, 
• Page 30, by deceit, or by starvation*, a creditor . may 
15 recover property lent, and Bfthly also by force. " 

By moral suasion, Dbarmena, f. e, by affectionate words and a 
straight talk. By a suit at late (Vyawabdreija) i,e. 
Means of recover* by such means as witnesses, documents dc. By 
iog a loan advanced, deceit (chhdena) e. g. by taking ornaments &c. 
20 under the pretext of some ceremonial celebrations 

&c. By starvation (aehariiena), by abstaining from meals. By the fifth, 
viz. by force t. e. by imprisonment with iron fetters dc. ( i, e. to say ) 
money advanced for accumulation (of interest) should be recovered to 
oneself by these means. ^ 

25 By saying “ For trying to recover an acknowledged debt’* 

the Author indicates that he shonid be prevented by the king, from 
recoverinc a debt which has not been acknowledged by the debtor. 

i. C&. vm. 

S. ^ is B&otlier Dr. Bnhlor traoslatoa U aa a 

cnstomary proceeding, wlilch he describes as — killing one's (?) wife, children, 
and cattle and sittiog at the debtor’a door, or by the creditor’s starring himself 
to death. This is based on the following text of Brahaspati cited by KtiJluta:—. 

It will be clear 

that this is the process of sitting Dharaoaor making the TrSgl and it is doubtfnl 
how far it deserves the exalted name of “A customary procedure.” In this 
view (by starvation) is a better and more expressive reading. 
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Vertt 40. S " ' 

This very thing bos been made clear by Katyayana* thus .* “ A ‘ 
creditor who harasses a debtor who is demanding a trial, shall forfeit 
his claim and pay an equal fine 

Where, however, a claim has been (made to be) admitted by 
Dharma and other means, and if then while the amount is being d 
demanded or recovered, the debtor goes to thekingand complains against 
the creditor for trying to recover hia due, that debtor becomes liable 
to he punisbad with a fine according to hts capacity ; and, moreover, 
he is made to pay the amount to the creditor. The modes of 
compulsion by the king have been thus indicated:* ‘'The king should 10 
make a Brdhmana pay the creditor only by gentle persuasion, others 
according to the usage of the country. The wicked should be 
made to pay by compulsion. An heir and a relative also should 
be made to pay by recourse to deceitful tricks The taxt:^ “If 
the debtor complain to the king while the debt is being recovered”, 15 
should also be understood as a counternitustration of the text: “ In 
a way which is a violation of the (law of) Smrtis and usage.*’* (40) 

Viramitrodaya. 

Nott the Autbar deacrlbas by four verees the process of recovering 
debt^ SO 

T^Savalkya, Verse 40. 

Prapannamt ‘acknowledged*, i.e., adroitteed by the debtor; 
arMowi, * debt *; s&dhayan, * trying to recover *. “By moral suasion, 
by a snit at law, by artful managemeot, or by starvatiOD, a creditor 
may recover properly ; and fifthly olso Sy force” by the methods as thus 25 
stated above by Manu,‘ when recovetiog back, the creditor, n^pater r.a 
v&chyo bhacet, ‘ ahonM not be blamed by the king l.s., will not be 
prevented by the king. 

* while the recovery is being made’, ».e., by the 
method etated being applied against him, with a view to ward it off. 30 
nfpam gaehehhaTty ‘ going to the king the debtor when not 

1. Vetae, 680. 

2 . By EfttySyana, Verses 687, 688 ; other readings are, rpin i 

II n 3.’ YSjfi. n. 40. 

, 4. rsjn. ir. 6 . (See P. 045, II, W-20). 5. Ch. VlII, 50. 
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I Yerses^O-il. 

Inoipacltated should be 0aoi and should be compelled to pay the amount 
to the creditor. By the use of the word e^a, 'and % is added that even 
though ^Titho^t making a complaint to the king, he does not pay the 
amount through turbulance, etc., the debtor should be compelled to pay 
5 the amount, and should be puniehed also. (40). 

B'ulapa^i. 

diujhavalkya. Verse 40. 

While a creditor is trying to realise an admitted claim, if the 
debtor complains to the king, he should not be charged thus viz. “How 
10 do you do this?*' When the debtor Is being compelled by force, and he 
complains to the king, then he should be compelled to pay the amount to 
the creditor, and the penalty should be taken by the king himself. (40). 


When several creditors appear simultaneously, against a debtor 
who is one only, in what order should be be made to pay by the 
15 king ? (Anticipating this question) the Author says 

YajfiavalkTa, Verse 41. 

A debtor should bo made to pay his creditors in the 
order of the receipt of the loans; after paying off 
Brhhmana (creditor), then alone the ruler of men ( should be 
20 paid). 

bUtaksharn : — When the creditors are of the same class, the 
debtor should be made to pay, by Ibe king, the creditors in the 
same order in which the loans were taken. When, however (the 
creditors) belong to different classes, the Br&hmana (should be paid) 
25 first, and then the rest in order. (41) 


Viramitrodaya. 

When there are ssTeral creditors, to nbat ordershoold he be made 
to pay the debt? So the Autboi says 

■Sajuavalkya, Verso. 41. 

30 Among creditors of differeot castes, first haring given to the 

Br&bmaiis, aUhongb inootred after, that of the Kshatriya, and thus 
circumstanced he should bo made to pay the debtto a Vaisya. There 
also, the special point, by a parity of reasoninj:, is that after paying the 
Yais'ya, than the deU of the ^(kdia should b# ordered to be paid. Of a 
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Vtr$es il-42. J ' 

learned BrAhmana, as alsa of a king the debt ehonld be paid even 
wltbont pacing an; other debb excepting that of a Bri^hmana. 

That aayfl KatyEyana’ : Bat when there are several debtsj 
whatever la incarted first, ahoald be paid first, bat that owing to a king 
should be paid after that owing to a learned BrShmana (514). Where 5 
several loans are incurred on the same day, in such a case one shonld put 
tbe debt on an equality, as far as the acceptance, maintenance, and profit 
are concerned ; otherwise, however, in the order, (513), When a creditor 
established that a particular commodity was secnred with his money, 
that money shonld he paid by the debtor to him alone and not otherwise 10 
(515)”. Tbe king’s debt should be paid even before that of the learned 
Brdlicaana, haying regard to the order stated in tbe test^ (4l)> 

S'ulapani. 

Tajfiavalkya, Vorse 41. 

When there are several creditors, tbe debtor should be ordered to pay 15 
tbe debts in the order of their aeceptanoe. When tbe Brdhmapa and tbe 
E^hatriya claim together, tbe Br5hmapa‘s should be paid (first) although 
Incurred later, and afterwards should be paid those of the Eshatriya and 
others. (41). 

When, however, a creditor is weak and unable, to recover an 20 
acknowledged claim by Dbarma and such other means, and the amount 
is recovered (for him) by the king, in sacb a case the Author mentions 
a fine for the debtor and payment of costs by the creditor 
Tajfiavalkya Verse 42. 

A debtor should be made to pay by the king to himself sk 
ten per cent of the amount recovered ; and a creditor who J 
has won his case should he made to pay five per cent. 

Mitakshara Adhamarnikah, Me Mar, rajna, the 
Icing, sadhitat, of the money recovered', from the amount Acknow- 
ledged j das'akam s'’atam, ten per cent % ddpyah, should be made 30 
io pay. Tlie king shonld take from the debtor in the shape of a fine, a 
tenth portion of the amount recovered from the ocknowedged omonnb 
This is the import. 

1. VersM, 614. 513, 615. 

2. Tills temark Is not iotolliglbl*, for tho it «inite (lo r«vcne. 

T1i 8 reading ihonld he ftitavw wi^aninot m It I?. 
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L Verm 42-iS. 

A creditor* however, praplarthah, uiho has won his ease, 
dapyah, should he made io pay» panchakam s'atam, five per cent, 
ID the form of co3tB< The meaoiDg is that the king should take 
a twentieth portion of the nmonnt recovered by way of casts. In 
5 the case of a realisation where the debt is not acknowledged, the 
distribution of fine has been indicated in the text:' “ Where, upon 
a denial (by the defendant) a claim is proved, etc.” (42), 

Viramitrodaya. 

When even an admitted debt the creditor ia nnable to recover, 
and if he recovers throngh the king, then a tiventietb part'ahould 
10 be taken by the king from him { while stating this itself, the Author 
states the amount of the fine for the aforesaid debtor 
yajnavalkya Verse 42. 

Eijiii, * by the king addAitit, * of recovered *, i.e., made to pay, 
daiakam iatam, Men per cent', to bicoseir, the debtor should be 
IS compelled to pay. In short, if one hosdred gold are recovered, tea gold 
should be eompelied to be paid. The creditor also who has seenred his 
claim should bs mads to pay to himself by the king five per cent, that 
Is to say, for a hundted of gold, five of gold sbonld be caused to be paid. 

By the word (u, ‘however', ia eeparated the payment first to the 
20 creditor when obtained. By the word apt, ‘ even’, if penalty do not exist 
as a motive cause, it is suggested that the payment is meant as indicative 
as a meana (of the recovery). At some places, the reading is ili. There 
also the same is the sense. (42) 


S'ula^pi 

25 Yajuavalkya, Verso 42. 

If the debtor who in the courtbaving denied the olaim by declaring 
"I do not owe", afterwards admits, he should be compelled to pay to the 
king at ten per cent from the established claim as a fine. (42). 


The rule as to a we-althy debtor has been mentioned. Now 
30 the Author mentions a rule in the casa when the debtor is poor 
Yajnavalkya, Vorse 43. 

An insolvent debtor of a lower class should be made 
to work for his debt; a Brahmaija insolvent, however. 
1. YijB. 11. 11. (8co p. esc. i. sa-as.) ' 
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Verse 4S. J 

should he made to pay by instalments according to 
his gains. 

Jit^kshara: — A Brdbmana creditor and others (belonging 
to superior classes) should, for a debt, rnartham. 
About a pauper i,e.,for the diackarga of a debt, cause the debtor 5 
debtor. of a lower class such as the KBhatri;i^a and others 

who has become parikshinam, insolvent, i.e., 
moneyless, to do their usual katma, vjork, i.e,, agreeably to (the 
usage), karayet, should he made to do, of their caste and without 
detriment to (the interest of) their family. A Brahmana, however, if 10 
insolvent, *.e., moneyless, should be made to pay, s'anaih S^anaih, 
by instalments, yathodayam, aceordirty to his gains, i.e. according 
as may be possible. 

• Page 31. 

Here the reference to a lower class is indicative also of an 15 
equal doss ; and therefore o debtor of an equal class also, If insolvent, 
should be made to do the work which is proper for him. The mention 
of a Brdbmana is also indicative of the auperior class, and therefore 
Kfbatriyas and others though insolvent should be made to pay their 
Vois'ya and other creditors (of a lower class), by instalments and 20 
according to their ability. This very thing has been made clear by 
Matiud Even by personal labour shall the debtor make good (what 
he owes) to his creditor, if he be of the same caste, or of a lower one ; 
bat a (debtor) of a higher caste shall pay it gradually.” The meaning 
is tliat the debtor should by bis conduct so transform himself into 25 
n position that the distinction of a debtor and creditor would 
become extinct. (dS) 


Viramilrodaya. 

The Anthor statea a rale in regard to a poor debtor 

Yajuavalkya, Verso 43. 3o 

I}inajdlim,*o{tk\ovroTeUB»\ u e. not of a higher caste than 
that of the creditor, each a debtor ptrihiMmm, * insolreDt, * i. e. 
money-less, with a view to the ItqaUatioa of the dell,’ the creditor 
ahooM canse karma, ‘work* a* desired by him, each asagricaUure, 


1. Ch.VIU.177. 
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earvicQ &c. K&raye'tt ' ehoald c&ase to be doae. ' . BrAhmamittUt * « 
Brdhmaiii ’ debtor* howeTer, * aUhough ‘iaaolrenl* parthhimh, 
yat/toda 5 fam ‘accordiog to hia gotQB*i. a. occordiog to the ncqaieUioa 
of wealth, 4’anaih, t'anaih, * hj lostslmaats ’ i% e. eboold be made to paj 
5 even io Btaall dribleta eo as sot to bedetrimootal to the maiDtenaoce of 
Lia family aod such other Qoeeeeary dotcee, aad ereaifUe be equal 
ia caate to the creditor, he should uot be made to do work. 

This ia odIj iadicatlTs. One higher than the creditor, each 
as a Kahatriya &e., should alao, rrheo imporeriehed, be made to pay 
10 by small ioatalmenta, as the reason stated by the Author for caoHOg 
work to be doae is his belooglog to a lower caste, aod vide this text of 
Eatyayaaa' also: "Should make tho Rahatriya, Vaie'ya and ^udraof 
the eame caste as hie or of a lower caate make payment by work. ’* 
Here, moreover, the liquidation of the debt by work ia to be 
lb uuderatood* (43) 


S'Dla^ol 

Y^Juavalkya, Verse 48. 

Coe of a lower caste, as compared with that of the creditors, should 
be made to do work appropriate to bis caste. A Brdhmana however in 
SO a similar condition should be wade to pay as mar be possible without 
detriment to the maintenance of the family. As eaya Mann’ : “ Even by 
personal labour shall the debtor make good (what he owes) to his creditor 
it he be of the same caste or of a lower one ; but one of a higher class 
shall l)ay it gradually.” Here, 'of the same class' slBnifies one other than 
25 a Brdhmana. (43). 

YSjna«valkya, VerB© 44. 

When tendered, if a creditor does not accept back 
his amount lent, and if the same is deposited with a third i 
person, it will uot carry interest from that time, 

30 Mitdkshara Moreover, dhanam, an amount, pra- 

yuktam, lent, at interest; diyamanain, being 
Money deposited tendered, by the debtor, if the creditor, out of 
a third person greed for interest, na grhnati, dws not accept, 
beara no interest, and if the same ia deposited in the bands of a third 

35 person by the delrtor, then ta tab, /rem Mai /imc 


1. Yem, 680. 


2. Oil. Yin. 178. 
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i,e. after the deposit, na vardhate, ii does not bear interest. If, 
however, even v£ deposited he does not give when demanded, then 
it carries interest as before. 


Viramitrodaya. 

By way as it were of atatiDg ftn exception to the law of interest ’5 
stated abore, the Anthor states the right of a Debtor 
ySjflavalkya, Verse 44- 

When being ‘ fleered’, diyamAnam, the creditor does not accept . 
the amoant of hi** debt throoirh coretonsnes? for interest Ac., that 
amount of his shonld be deposited by the debtor with a third party. 10 
And that, thereafter i. e. after it is deposited with the third party, 
na tcardhate-, ‘does not carry interest*. (44). 


S'ulapapi 

Yajnyavaikya, Verse 44. 

So Samrarta: "No interest shall be charged on women’s 15 
property, on profits, nor on fixed deposits; on doubtful claims, also 
on a surety's liability, unless stipulated by oneself," '6xed', placed 
between. (44). 


l^ow the Author states lehen and by whom should a debt that 
ought to be paid, be paid 20 

YajnavaUcya., Verse 45. 

A debt which however has been incurred by the 
undivided members for family purposes should be paid 
by the coparceners when the manager of the family is 
either dead or has gone abroad. 25 

Mitaksharai— Avibhalltaih, by the undivided members 
of the family ; Kutumbartham/ for family 
A debt incurred purposes; cr by each separately; yadrnam 
for family purposes lirtam, a debt tehieh has been tnetirred, that 
must be paid. debt the head of the family must pay. When 30 
be is either dead, prete, or has gone abroad, 
proshite; rikthinah, his roparceners} dadyuh, should pay. 


1 . *XLas wli«i« A debt w>9 contrcct^d by tbo inxcager snd for s 

ioint funlly concern, it will bind the members. Colul es. vfna'cZond CBom. L. 
R. 12S9; ind lo & trade debt iBcorredby# wldoerin msragernent was held to be 
binding. 5aIatJAni ts. .Ifeyanfat " Bomb. X«. tt. 788 (T. E.); geo also Sf>*o 
Pers^ad r*. Sutip IaI 20 Oal. 4S3; Shatt Ta. jfMen Kuasr 25 1. A- 183; 

2T All. 7I . Ra^KuwUltjx yorurZaiicf ea B»»i vf Boalay 34 Bom. 72. SuraJ Balth 
Ti. Jlaj Ktiar A’«A 7 Luck. 5C5, 

20 
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° I V€rtti4S,46. 

> Viraiaitrodaya. 

• ■ Now, a debt, what kind ahoaM he pild by wboai, anJ by whom 
also it ehoald not be paid, the Aothor states that by seven verses 
YajSavalkya, Verse 45. 

5 Avibhakiaih, *by the undivided members*, such as the brothers, 

father, ect. Kutumbasyat *of the family' ioeeessity such as maintenaDce 
&c., arthe' ‘purpose,’ for the mainteoance (of the family), yadfnam krtam, 
‘what debt has been incurred', tat, ‘that’ debt, rktkinah, ‘the co*parceners', 
t. e., the undivided brothers and the like all, iutumbini, ‘on the manager 
10 of the family' t e., the person who incurred the debt for a family purpose 
such as the father <%c., prele, ‘when dead*, ot proshitf, ‘has gone abroad’, 
dadyuh, 'should pay’. 

By the use of the vrord tu, 'however', is excinded a debt which has 
been isoarred for a special purpose of bis own, and which mast be paid by 
15 him' oniy, and not by others i\«., the oparcenere. (45). 


S'ulapipi. 

YajfiaTalkya, Verse 45. 

Of the members living jointly, such as the uncle, nephew &c. by 
one if a debt is incurred for a family purpose, when that member has 
20 gone abroad or Is dead, that debt, these should pay. 

Mann’ says that what was contracted for the joint family, must 
be paid even by the divided members j “If the person contracting the debt 
be dead, and the money was appropriated for the purpose of the family , 
such must be paid by the members themselves even though separated." (45). 


25 The Author states by an example by whom (a debt) should 

be paid 

Yajnavalljya, Verse 46. 

A woman need not pay a debt incurred by her 
husband or son ; nor a father that (incurred) by the son; 

SO except when it is (contracted) for family purposes, nor 
likewise a husband that of the wife. / 

1. Thus a mortgage by a managsT or bven a father for starting a new 

besines; does not bind the others. JSttnn* Sttni Zld, vs. Ilari iVnrsn 6i, All 564' 
Gum JIfuAA Singfi vs. Shir Han 17 Ijab. 53. Chand vs. 5anJAu 30 Bom 

L. R. 118. 

2. Cb. VUI. 167. 
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Mitakshara. : — A debt Patya, incurred by the husband ; 

yOshlt, the uioman t. e. the wife, should certainly 
A debt that not pay ; putre^a krtam, that contracted by 
need not be paid, the son, yoshit, the teoman i. e- the mother should 

not pay. Similarly, a debt incurred by the son, 5 
the father need not pay. So the husband need not pay Strikrtam, 
that contracted hy the uife. The dause k'UtumbarthSdrte, 
except when it is (contracted) for family purposes, qualifies all. 

And therefore by whomaoev^ a debt is incurred for a i • 
family purpose that should ba paid by tbe head of the family. In 10 
his absence, it should be paid by those who are entitled to take his 
share. This has already been-saidh 


Viramitrodaya. 

The Author cQooects the aforestated rate ffitb both 

YdjQavalkys, Verse 46. 15 

Patipuirdbhydm hi'lam, 'by the bosbaod aod tbe soo, iocorred’, a 
debt, 'the woman', either the wife or the mother of the pereou 

cootractioc tbe loaa, should not pay hack to tbe creditor. Putrena 
Kftavt fnam, 'a debt iocurred by tbe bod', the father need not pay, 
Slriyd, ‘fay a wotnaa', i'. fay the wife, Biroilarly, unles incurred for a 20 
family purpose, tbe debt a husband need not pay. This Is by 
implication*. As says ViyVnu’; ‘Nor what was contracted by a 
woman, either the hushand or the son (should pay)’, (40). 


S'ulapani. 

yaJusvaHya, Verso 4B. 25 

SoBrhaspati: “A debt incurred by the son, may be discharged by 
tho father, if agreed to (by him); or bo may make (the payment) out of 
affection for the son; not otherwise.” (46). 


1. Vmo 45 sboro p. 7R3, 

2. jTOtmq— TmpUcaUon-»iq'ji'l«^wA Mnnmtrwnn Implication 

of eomethiog in addition of any fionitr ob|oct wbon asy one ii mcntlobod ; 
& part for the whole, or an indWldnal for the tpcclcs, or of % qoality for 
that in which the <iatUly cxlit*. .dftr. 

n. Ch. VI. r.2. 
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The Author will saj’ farther on that a debt should be’ paid 
by sons and grandsons. He mentions by anticipation an exception 
to the rule 

YajnavaUjya, Verse 47. 

5 That which was contracted for the purposes of 

spirituous liquor, lust, or gamblinif, or which is due as 
the balance of an unpaid fine or toll, as also a gift 
without any consideration the son should not pay (such) 
paternal debt, 

10 Mitakshara : — A debt which was contracted* for drinking 

sura, ipirituom liquou Contracted for kama, lurt, i. e, brought' 
about by a passion for women. In dyute, gambling i. e. brought 
about by a defeat ( in it ); dandasulkayor, avas'ishtam, (h^ 
balance due from a payment of fine or hride-priee. Idle gifts 
15 vrithadanaui,^//'ij iriMou/consitiernrian, what has been promised 
to rogues, bards, wrestlers &c. As it has been said-: What has 
been given to a rogue, a bard, a wrestler, a quack, a liar, and 
a cheat, and to evrindlers, itinerant singers and dancers and to thieves 
bears DO fruit.'* 

20 * Page 32. 

Such a debt, when incurred by the father, the son and others 
should not pay i. e. to the vintner and others. 

Here from the use of the word ‘ balance ' in the text a 
balance of an unpaid fine or toll *' it should not be supposed that the 
25 entire amount is to be paid. As Aus’auasa. has said: “A son 
should not pay a fine or the balance of it. the (amouut of the) toll or 
its balance, and also whatever ts not* legal or capable of E}eiDg 
recovered by a suit. ’’ It bas also been said by GuutamQi*: that 
" (money due from a father on account of) a debt incurred for 
30 spiritnous liqnor, or a sul]c(^, or in gdiubling, or for amorous pleasures 

1. Ver^e 60 p. 

2. 1. 1 . llete thelnstruise&tal hss the force of the DatUe. 

The instramental denotes the^ender Utetvi. 5 2-S-2S. The example 

given in the is VUik — where 3Tv<rvks is equivalent to a s i u rsi? \ 

3. 5T«5*f5iCfS^— fee Dttrinr Ketiar OUkt Lai vs. Kaekar Iltrsar 32 Bom 
348 Slid cases cited in Gharpnre’e llinda Law (1031 Ed. p. 232). 

Where the liahilit; of the father arose nnder a criminal oCence e. o. 
thept Or. misappropriation MahMr PraMci VB. Balieo Sinjh 6 All, 234. Tothan 
Fat Singh vs. D. Cf, Agra 61, 1. A. ,3S0. 

4. Ch.Xir. 58. 

6. Harsdatta— interprets Uutla as brid(>.price. “ arkvrT Rair 
tFTt vk 1.” also means a tax, toll &c. * 
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as also a fine shall not involve a son’'. The meaning is that 
they do not devolve npon a son. By this (text) a debt which should' ' 
not be paid has been mentioned. 


Viramitrodaya. 

Even a debt incurred by ibo father, eometimoe need not be paid ; 5 

that the Author states 

YfUCavalkya Verse 47; 

Tor Surd ‘spirituous li-^oor*, nod like causes, krtam, ‘contracted’, 
dandifn, ‘fine’, or ‘btide-.price‘, as also the balance of it, ' Of the 

thrert words is formed the Dwandtoct compound as if it is a siuglo word. 10 
KfMd, 'idle’, without regard to d^arnta, what was promised to be 
given— .all this (kind of) debt p^itfkam, ‘incurred by the father’, iha, 
‘here’, t e., iu satiafactiaa of a proceediog started in this world, puiro, 

‘the son', jiadady&t, ‘need net pay’. For the father’s emascipatioa 
in the other world, however, he may pay at bis option. 15 

By the use of the word era, ‘also’, ja ezclnded the son.payment 
of what was promised by the father for a religious purpose, vide the text 
of Eatyay ana* : “Whether while at ease or in distress, when a gift 
baa been promised for a religious purpose, and the donor die without 
completing the gift, bis son should be compelted to make it good; of this SO 
there is no doubt.’* 

By the use of the word tatAd^ * similarly are included 
merchandise, etc., mentioned by otbere, bo aays Gautama* : “Sons need 
not pay a surety debt, a debt tocorred iu trade, the bride-price, drinking 
and gambling debts, as also a fine.” * Surety debt *, t.s,, an obligation 25 
incurred as a surety for appearance, or surety of assurance. 

Brbaspati* •• “ A debt iocorred for spirituoas liquor, or a 

gambling debt, an idle gift, a promijo made under an amorous influeoce, 
or in wratb, a surety debt, or tbe.balance of a fine, the sons should not be 
compelled to pay.” VyCsa : “The fine or, the balance of a fine, the 30 
bride-price, or a balance of it need net be paid by tbe son, aa also 
n-r vydwakdrikam, i.e., that which is not incurred iu accordance with law." 
na rydtoaMrj/laOT, ‘not incurred 8cco^ling to law’, which is escluded by 
the law, such as that which vras caused to be entered into - under 

compulBiOD. 35 


1. Verse 666, or 654. 


g. Ob.Sn. 88. 


8 .Oh. SI. 61. 
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^ ' L yttu 48. 

Katyajana' ezpl&ina what is iocarred ooder so amorona ioflneDce, 
or in wrath : “ Whether under a writio" or eren without it, what was 
piomtaed, must be paid. What is promised to a \70maD gf another 
should be known as a debt incurred under an amorous inflaeace’ (564). 
5 Where after causing injury in anger or having caused destruction of 
property, what was promised b; way of paeidcatiou, that ehonld be 
known as a debt inenrred in wrath** (565). 

Here, by the mention of a fine, comes to be included its balance; 
its repetition again, therefore, is intended to indicate that such should 
10 be made in the case of a very large fine; a small batanee, however, need 
not at all be paid. According toKatnakura it ie dediicible, that iu the 
case of a small fine even the entirety need not be paid. (47) 


S'ulapaut 

ydjflaralkya, Verse 47. 

15 The father'e debts (incurred) for drloklng spirituous liquor or for 

sexual Intercourse with women belonging to others, incurred for 
gambling, as a penalty ; the eon should not pay. What has bean 
admitted by the father as a debt to be paid is the ‘father’s debt’, A 
mother’s debt the eon need not pay. (47). 

20 Tbe^ Author mentions on exception to the text* " Kor . a 

husband that of the wife. ” 

Yajfiavalkya, Verse 48. 

The debt of the wife of a herdsman, vintner, dancer, 
washerman or hunter should be paid by the husband; 

25 since their livehhood depends upon them. 

Mitakshara s — Oopah, herdsman {. e. a cowherd ; 
s'aun^kah; a vintner {. e. a liquor-manufacturer j B'ailufhah, a 
dancer, i. e. an actor; rajakah, a utasherman i. e. a dyer of clothes ; 
wyadhah, o hunter i. e. pursuing the game. 

30 By the wives of these whichsoever debt is incurred that should 

be paid by the husbands Yasmat, since, Vrittih, their livelihood i. e. 
living; tadas'rya, rfepencistipon /Aera, »,e., dependent upon women. 


1. Yettes 604, 5C6. 

2, TajS. II4epag«)784.1I. S8.29ab0Te. 



^djhataJkya"] Vtramitrodaya, S'^iiaplni Mltikshar^TK/ten it husband {iabis? 7fi6 
VtTUt 45-49. j ' 

By BpeciEcally mentioning the reason (o£ this rule) viz. 

“ since their livelihood depends upon them ” it appears that others 
also ’whose livelihood depends upon women should also pay a debt 
incurred by the wife. 


Viramitrodaya 5 

'flot the hasband, that contracted by the wife, etmilarly’ ; thus it 
baa been said' ; the Author meDtione excaptloca to this 
■yajnavalkya, Vers© 48. 

Gopah, ‘herdsman’ I. e., a cowherd ; saundi/iaA, ‘a vmtnar*, i. 
a JjqnoT-roanufactoVe’r } ihilHaho, *a dancer*, i, fi., an sector i rajeiio, 30 
‘a waahatman’ t. a dyer of clothes ; eyde^do, ‘a banter, t. e., one who 
eabsists on bunted animals ; the wives of these ‘ idsdm fanatn ’ their 
debts’; patir dadpdl ‘bbe husband sboald pay’ j since, leakd^t 'of these’, 
i‘. ©•, of the cowherd and the teat, ‘livelihood’, i. e., mainteDance, 
iaddirayd^ ‘depends on them’, t. e., is dependent on the wires. 15 

Here the stacement of the rale haviog been made with the 
statement of the reason, it appears that others also whose Hvelibood 
depends npon their wives, such as tbe fisherman, potter &c., should pay 
the debts contracted by tbe wives. (48) 


S'ulapaoi. 20 

Yajuavalkya. Verse 48- 

On account of tbe rule having been stated together with tbe reason, ' 
tbe wives of foresters &c. bVso are included. (48). 


The Author mentions the exception to the vale that A wife 
should hot pay a debt incurred by the husband*. " 25 

Yajfiavalkya, Verse 49. 

A debt agreed to by her, or which was contracted by 
her jointly with the husband, or hy herself (alo’ne), should he 
paid by a woman. A woman is not bound to pay any 
other debt. 30 


1. Yaja. II 46 page 784 1. 3. 



7^0 MU^kshari'-irAot a tcife pay i f TAJiavalkya 

I V«ru 49. 

Mitakshara : —By the husband who was either dying or 
- proceeding on a journey, pratipannani, a debt 

A .debt which lehich was agreed^ io, on being charged or 
was agreed to enjolocd. such a debt of the husband, deyaill, 
5 should be paid. ehotdd be paid. Likewise a debt which was 
incurred by the wife, patya Saha, yoint/y ifiVA 
the husband, even that, should be paid by the wife in the absence of 
the husband, when she is sooless. So also a debt which was incurred 
swayameva, by herself alone, should even be paid (by her). 

10 It may be said : — It need not be mentioned that the three 

kinds, such as a debt agreed to by the wife, «S:c>, should be paid by 
her because there exists no doubt about^ it. 

The answer is that on account of the text’: A wife, a son, 
15 and a slave— all the three are considered to be incapable of having 
property,* whatever they acquire becomes the property of him to 
whom they belong”, they ere without any property ; and a doubt 
may be created about the non-payment of agreed debts, &c., and 
hence the text : A debt agreed to by a woman should be paid by 
20 her has been mentioned. Likewise the text referred to above does 
not lay down the incapacity of women and others to hold property ; 
inasmuch as the object of the text is to argue their dependence alone. 
Moreover, this will be made clear in the chapter on Partition. 

It may also be said ' — " Then it need not have been said that 
25 a woman is not hound to pay any other dehtf' because the non-liability 


1. The TraaataUon given her* is in secordancs vith tbs t\>'o glosses 
vis., BtlambhatU and Subodhini, Tbs beUsr rendering of the Mil&ksbarS 
would appear to be as follows: “That which was assented to hp tie wife acting 
nnder the wish of her hnsband who wss either in a dying condition or was 
about to set out on a journey." This would isske it a debt incurred by her 
but for and oq .behalf of her hnsband. The two glosses appear to indicate it 
as a debt incarred in (be Srrt instsKca by the husband, but of which the 
liability was aubsequontly undertaken hy the wife when the husband was on 
his death'bed or about to set out on a jontnay. 

2. ». about her liability to pay, on acconnt of the agreement. 

3. Mann VIII, 41C. . . 
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for other debt follows from the principal rule itself ' To this the 
answer is that it is mentioned as an exception to the general rule 
contained in the text.’ — “A debt agreed to by a woman should be 
paid by- her, as also that whidi was contracted. by her jointly with 
the husband.V The purport ia that anyat, any other, bad debt, 5 
covered by the test^ “a debt incurred for spirituous liquor or.for 
amorous passion, &c.” should not be piid even' if it had been agreed 
to or contracted jointly with the husband. 

Viramitrodaya 

‘Not* the wife, (a debt contracted) by the husband or the son’, 10 
ending with this, it has been stated that a wife need not pay a debt 
contracted by the husband ; there, the Antbor states a special rule 
Yajfiavalkya, Verse 49. 

A debt contracted by the husband, for whatever reason, what has 
bsen pratipannam 'acknowledged,* i. admitted by him as repayable by 15 
bimself, that, or that which was jointly contracted along with the 
husband, 01 wbat^was contracted by tbe wife herself, that most be paid 
by the wife ; 00 other debt is a wooiao bound by pay. 

* By the husbsad ’—thte iacludes by implicattoo, ‘by the son* also. 

As says Katyayanas* “contracted along with the husband, or the son, ‘.10 
or incurred solely by herself.” Narada* J “Not the wife should pay 
what was contracted by the husband, similarly that contracted by the 
son. Or if by a husband on the point of death sbe is requested — 'Oh dear, 
pay this,' then even if not acknowledged, she nhould — if the woman has 
taken (bis) wealth. “ (49) 25 

S'ulapani. 

‘Not* tbe wife &c,’ to this the Author states an exception 
Yajfjavalhya, Verse 49. 

By the words yad, ipii &c., ‘or that which &c.’, vide the text of 
Katyayana* : "With the husband, or along with the son &c.”. 30 
Katyayana® : “By a husband who was about to die, when a woman was 
charged thus: ‘This debt should be paid by you”, oTen though not agreed 
to. she should be made to pay if she is possessed of wealth”. (49). 


1. te. the one contained in the first three quarters of Yajn. II. 4!>. 

2. YJjB. II. 47. 8. Yaj'5. 11. 46. 4. Verse, 546. 

5. Ob. V. 16. also see K-utyaysaa Verse 647, 6. Verse, 547. 

21 • ' 
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L Vent SO. 

The Author mcntlona again tbc threefold clnasiHcation, vh. 
what debt ehould be paid, and at what time also, and when should 
it be paid 

Yajnavalkya, Vorse 60. 

6 When the father has gone abroad, is dead, or is 

immersed in difficuUics also, his debt should be paid by the 
sons and grandsons ; in case of a denial, when established 
by witnesses. 

Mitakshara: — 1! the father, without paying a debt which is 
10 payable, pretah, be dead, or is gone to a distant 

A debt payable country, or is attacked by nn incurable disease 
by sons and and the like, then the debt incurred by him when 

grandsons. made known, (ehould bo paid) by the son or the 

grandson ; and even when there exists no 
16 property o£ the father, in their capacity as son and grandson. 

Here the order (to be observed) is also thus : in the absence of 
the father, tlie son, in the absence of the son, the gr.mdson. When 
tbesonorthe grandson, ninhaV8,«r/ «/) o efeniaf, a debt, krto, ;>rei’erf 
by (the plaintiS creditor) sakshlbhEvitam, by means of teilnesses, 
20 and others should be paid by the sons and grandsons. This is the 
(order of) construction. 

* Page 33. 

Here the text says only bo much, i’i«. “ When the father lias 
gone abroad.” The p.irticuJar interval, however, should be allowed 
25 as mentioned by I^arada' : " Where the father, uncle, or the eldest 
brother has gone abroad, tlie son (nephew or yonger brother) is not 
bound to pay his debt before the lapse of twenty years,'* And even 
in the case of death, he should not pay before ho reaches the age of 
majority. After reaching the age of majority, however, he should pay. 
30 That period, moreover, has been indicated by tlje same Author* 
Up to the eighth year, a child is viewed in the same liglit as one in 
the embryo. A youth who has not reached the age of sixteen, is 
called a Pauyanda. After that he is (considered as) a major and 
is independent in' the absence oE his parents. ” 


1. Oil. 1. H. 

S* Karada OL. 1, 35^0. 
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YAJiaoalkiia n 
i'ertt 50'. J 

Although after the death o£ the parents he becomes independent 
even though a minor, still he does not become liable for (the payment 
of) debts. As has been saidh “One, who though independent, has not yet 
attained (the age of) majority is not Kable for a debt. For it has been laid 
down that (real) independence belongs to the senior ,• (and) seniority 5 
is determined both by capacity and age. ” Similarly a prohibition 
against an arrest or summons is also noticeable videh “ One who has 
not arrived at years of discretion, a messenger, one about to distribute 
alms, one observing a vow, and persons immersed in difficulties, 
these persons must not be arrested, nor shall the king summon them 10 
(before a court of justice) Therefore, “ Hence every one standing 
in the capacity of a son, leaving aside his personal interests, should 
free his father from debts by (all) efforts, so that he may not (have 
to) go to bell. ” ‘Every one standing in tbe capacity of a son’ 
B’'ouId be explained as ' a son who has attained the age of majority 15 
For (offering) a sVdddAn, however, even a youth has authority, 
the text of Gautama viz.- “One must not make him (a child) 
recite Vedic Texts, except in pronouncing Swadhd\ 

By the use of the plural number in “Sons and grandsons, *’ 

(it is indicated that) if there are several sons who are divided, they 20 

should pay acxiording to their respective shares. If they are 

undivided, and are living jointly in a body, giving the managership 
according to qualidcations, it appears that the naanager alone should 
pay. As bays Narada* s *' Therefore, when the father is dead the sons 
should pay the debt each according to his share, when they are 25 

divided j or if undivided (it should be paid) by one who holds the 

lead (in the family). ” 

Here altbougb, it bas been generally said that ' the 
debt should be paid by sons and • grandsons even then a 
distinction should be observed that by the son the debt should be 30 
discharged together with interest similarly as the father would do ; 
by tbe grandson, however, only tbe amount equal to the original 

1. Bj* iVaraia Ob. I. 31. 2. JVarada latro. I. 52. 

3, Gautama II, 5. The expression prononDcing Swadhft ” inclndes 
by implicstion tbe performance of «1I exeqnUI rites". !jr<iar 

I *■ O'*- *• 2. 
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priiiciiial and not the interest. Vidt the text of Brhaspati' ■ 
“ The debt of tJie father Trbidi has been proved, should be paid bj 
the sons as if it were tlieir own (debt); the grandfather’s debt should 
Im paid in on even amount j his (i.e. grandson's) son, however, is 
not liable to pay any debt. “ * Here from the general use of the terra 
‘ proved, ' the use of the term 'witness' in the expression "established 
by witnesses ” is by implication indicative of any means of proof* 
Equal amount {samam) i. e. as ranch as was taken should be paid> 
and not interest. HU son (/n/su/ah) i. e. great-grandson is not 
10 liable to pay when he has received no property. This, moreover, will 
be made clear in the next verse. 


Viraroitrodaya. 

In the Gisa ol & debt contracted by the father, or by the grand* 
father, when neither U available for payment, by whom should it be 
Ih paid? So the Author says 

YaJCavalkya, Verse 50. 

Pfoshitt, ‘has gone abroad* t. is travelliBS ; prtte, Me dead* ’ 
vyatane, ‘in di/Scultles* such oe by so iocorable disease or the like, 
abhiplvU, Mmmersed’ i'. c., overpowered ; pitart, 'on the father* or the 
SO grandfather also; their 'debt* yiuim; ninhnve 'on a denial’ i. e., on a 
concealment by the negotiator of the loan, or when disputed by the ecn 
an I the grandson, 'by witoeeses* &c.', and the like means 

of proof ; bh&titam, 'established* i. e. proved by the creditor, anch should 
be paid hy ‘soua or the grand-eons*, pvtrapautrtrxoA. 

35 By the use of the word ay>i', 'also*, is inclnded the takiog on a 

'reaunciation', (srum). vide the text of Vijbpn* : " When the person 
who borrowed the money is dead, or has become an ascetic, or has gone 
out on travel for twelve years or more, tbe debt should be paid by the 
eons or tbe grand*soas, and not by any further (descendants) if nnwilling.*’ 
30 The expression 'for twelve years* has ap|.licatioa where the 

debt is incurred for other than a family parpose. 

By the expression, 'bv tbe sons or the graod-sona* ura exclnded the 
great.granJsQns, vide the declaratiOQ in tbe lest "and not by any furtner 
If unwilliDg’’, 

1, Oh. XI. 49. Bnt where ancestral auets have been recovered even a 

groat.graniUoQ i, liable, see J/asirH/foA Ts. J>aan.l(ir5tt I A 48 All 6lR 

2. Ch. VI, 27. - . . 0. 
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TAJItavaU-ya~i 
Verna 50-51, J 

Here Vyasa' menlions a special tnle ; A debt of the grand- 
father should be paid ; a son should pay a liability iocurfej oo account of 
sutety-ahip j ho should be compelled to jmy ao equal amount; bis son, 
hojvever, must uot be compelled to pay; this is certain’*. Samam, 
‘equal’, i. e. without interest. ‘His son*, i, e. the son of him who has to 5 
pay an equal amount. (60). 

S'ulapapi 

YajSavalkya, Verse 50. 

When the father who has incurred a debt, is addicted to gambling, 
prostitutes, and other vices, or is attacked by an incurable disease or the 10 
like, as also when he has fallen, in a case of dispute, what has been 
demonstrated by witnesses and the like, should be paid. 

So Natada*; “When the father is dead, the sons should pay 
the debt according to their shares”. Brhaspati' mentions a special rule : 

“ The father’s debt, when proved, must be paid by the sons as if it were 15 
their own ; -the grand-father's should be paid, (but) equal*; but his son, 
has not to pay at all”. ‘As if It were his own', i. c. with interest. 

Katyayana’ : “ When the father is alive, but is oppressed by a 
disease, as also when be has gone abroad for twenty years, a debt 
contracted by the father should be paid by the sons”. (50). 20 

In the discharge of a debt, the debtor, his son and grandson 
have been indicated as the three persons who are liable j their order 
of liability has also been pointed out when they all co*exist. Now 
the Author mentions the order (of liability) when these and (others 
also) who are liable, exist together 25 

^^^^•^Yajfiayalkya, V^se 51. 

The heir who takes the herftage, should be made to 
pay his debts, as also he who takes the woman (of the 

1. This is an important test o* it lays down different hinds of 
liabilities nnd on different bases thus. (1) A son is liable to pay a snrety-debt 
bat only tbe principal, and not the interest (S) and so is a gra&dses liable 
to pay the grandfather's debt, only the principal, and that too for an ordinary 
debt, but tot a snrety-debt. (3) In either kinds of debts and persons, tbe 
liability does not extend to their sons. See however, note 1 on p. 794. 

2. Oh. I. 2. 3. Ch.XT. 4&. 

4. i. t. withont interest, see the text of y^iaa and the note on p. 

5. Verso 548. 
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L VfrteSl. 

deceased), or (failing these), the son when the parental 
estate has not gone to another. Of a sonless nian, those 
who take the heritage (should he made to pay the debts.) 

Mitakshara? — Pro|>erty nhlch belongs to another, bnt 
5 l)ecx>mes one’s own otherwise than by purchase etc, is (termed) 
riktha, heritage^ who taiei the heritage by inheritance is 
(called) a nktha*grahah. (Te should be vmds to pay the debt, 
Sa rnam dS-pyah. This is the meaning. He’ who takes the 
property of another in the form of a heritage, should be made to 
10 pay the debts incurred by such a one, and not a thief etc. 

He leho takes the iraman i. e. the wife, is a Yoshidgrahah. 
He should be made to pay in the same manner. Whosesoever wife 
a man takes? that man should be made to pay the de bta o f him. 
The wife has bee n epectally meptjooed. as .it is (t. e. the term) 
15 incapable of falUog unde r the term rikth a. as also it is indivisible 
property, 

Fatro,<t son, also the parental estate has not gone to 
another, ananyas^ritadravyah, should be made to pay tbe debt. 
That which has gone to another is ‘ wealth gone to another, \ 
20 anydfritanu He whose wealth, belonging to his father or mother, 
bas gone to another is one whose wealth has gone to another, 
anydfriladravyah. He whose wealth has not gone to another is an 
ananyas'ritadravyah ; Putrahinasya, of a sonless man, 
rikthinah, those who take the heritage, should be made to pay the 
25 debts. This is tbe construction. 

When these co-exUt, the order of , priority ) is the s.ame ns 
is stated in the text e. he who takes the 
* Page 34 heritage should' be made to. pay the debts; in 

bis absence' he who ' takes the wife j and in 

30 his absence the pon. 

61. BtaMunihiKarijn UJiinf*. Kutnar Go>.ind Kriihna 31 AJ1.497 (P.O.) 
Tbe liability is personal — ^The debts ate not a charge upon the estate. I/txman 
TB. Saraituattbai 12 Bom. II. 0. It. 98. 

Aa regards co-owners takiog by aurviTorahip, sec Dat/nl y 2. Jogdip 
Karan i I. A. 247. Udarata ti, Jtama 11 Bom. 11. Q, R. 76. 

A widow taking assets la liable, /sycnli vs. ^lamelu ifnnjamtna 

27 Mad. 45. But not, if tbs debt was improper. Kiiundaa vs. Jiangubai 
9 Bom, L. R. S82, 
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ydinavalkya] MlUkitwri — oijeetion $laud and met. 

Terse 51. J 

It may be said that ol these the ce-esistence itself is not 
possible } because according to the text’ Not 
* Objection brothers, nor the paternal ascendants> (but) the 
sons ore 'entitled to take the heritage of the 
father, ” when a son exists, it bring imp ossible for any other to 5 
take the inheritance. It is also not possible to find 

one * who takes a wife* — on account of the text^ “ Nor is 
a second TiusWnd ever recommended for virtuous women.” 
Further, it is also improper to say, that the son should be made 
to pay the debt, as it has been (already) said that ‘the debt should be 10 
paid by sons and grandsons’. The qualifying expression ‘when the 
parental estate has gone to another' h also meaningless, as it is 
impossible for the property to go to another when the son^exiata.; 
and even if it were possible, that import is already expressed by the 
clause “He who takes the heritage &c.” Lastly, it should also not 15 
be said that ‘ (The debts) of a sonless man (should be paid bvl those 
who tek c— the assets/* because, it has been established tW lie_who 

takes t he assets should b e made to pay the debts mD_ if^ the s^op 

exiatL It follows t^erefore'iHat'muclT'mwels^^one who takes the 
assests Hable"Io~ pay the debts when there is no ion? 20 

To this the answer is as follows : It is possible that another 
may take_t ,h& heritage (ev_en) when the son ex ists, ^ tbere is no 
(right of) auc ^asion to inbe rltance for the impo,- 
The Answer. tent, thCl3I^iJ »he deaf and the like oj hera even- 

thou gh t b^ey i}ccopy tbe'.positio n of sons. _M oreQver. 25 
the Author will say further on,^ after commencing (in order) with the 
iinp otenfand ot hers, that “these should only 'be raaiotaided'withoul 
a share.'* As Gautama* has said: “According to some, the! son of 
a^woman of equal caste even does not inherit, if he be living 
unrighteously.” Hence also, when the sons are impotent or 30 
otherwise (incompetent), and the son of a woman of equal caste leads 
an unrighteous life, the uncle, his son and (like) others take the 
heritage. 

1. Of. l£anu. IS. 186. 2. Of. Manu. Cli. V. 161, 

' 3. Here ends the fivd'fold objection. 

i. If. Verse 140. 


5, Oli. ssvm. 40. 
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(, Vtne St, 

Although it is not possible for one to lake the wife of aaother 
as tlie S'dslras'' are oppose^J, still one who transgresses the probibUion. 
certainly become s Ua'Elelo discharg e ths debts incur red l^ tlielformer., 
husband. "A man is called a Yesktdgrhhr when he takes the last of 
5 the Four binds_of ^fcaiVim ( waiiton ) w^en or the first of the three 
kinds of Pun arlhit {fe^m afried) women: As says Narada* “(Besides 
the lawful wives) seven other sorts of wives are rrentioned in or^er, 
who Iiad’ previously belonged t o anoth er. Among these the PunarbJi{^ 

( re*marricd ) is of three kinds, and the Sieamni 
lU Nature of women ( wanton woman ) is fourfold (45). " A maiden 
owned by another not deflowered, but bearing the taint_oE_the 
and others. acceptance* (only) of the hand (by the bridegroom) 

is termed the first Punarbhu on account of the 
performance of the ceremony of marriage a second time* (46). When 
i5 a woman has committed n crime ond she is given In marriage to 
another by the elders, taking into consideration the usages of the 
country, is termed the Second Punarhkit" (62). Who has 'committed 
a crime' means who has 'committed adultery'. “Wheu a woman in the 
absence of the hrathcrsdn-law, is given (in marriage) by her relations 
20 to B sapinda, who is of the same caste, shells termed the third 
PunarhM (48). When a woman, no matter whether she has borne 
children or not, goes to live with another man through lust, even while 
her husband is living — ’she is the first Swatripi (49). One who, after 

1 , Or, as it would be opposidto tLe ^Astras. Bat it slionld be noticed 
that a custom exists e. g. among tbe Ahlra of the United Proeinces to take 
OD to himself the wife of a debtor djing without redeeming the debt. And 
nn inetanco was noticed very recently in Central India where the brother 
redeemed the wife of his deceased brother taken on by an unpaid creditor. 

2. One who takes the wife of another. 3. Ch. XII. 45.53. 

4. Dr. Tolly translates os, ‘‘Who haye preriously been enjoyed by 
another man”. 

5. rjpigrahaoa (vfiWSfor)!* the acceptance of tbo band of tho bride Ly 
the bridegroom. 

C>. In Dr. Jolly’s edition ol the Narada Smrti, this rerso has been placed ' 
AS dcscriptivo of tbo last of tbe sieosrnt women, cxcbnngiDg it with Tern 4? 
which is given there as descriptive of tho second Pumrlhu. While both 
ViJh&nolTara and Mitra-misre here as also in his Digest (see page 847) giro this 
as descriptive of tbo Mcond PaaorUM. In tho Smrtichandrikt also DevapabhaUa 
cites this as from Narada as characterUUe of the second pnsatbhn. (seep. 173 1. 5) 
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having left the husband of her youth and betaken herself to another 
man, returns into the house of her husband is known as the second 
^watrim (47). When after the death of her husband, and leaving aside 
her brothers-in-Iaw and other near relations a woman unites herself 
with a stranger through love, she is called the third Swttirilji (50). 5 

One who having come from a foreign country, or having been 
purchased with money, or being oppressed with hunger or thirst, 
gives herself up to a mao, saying. — ‘[ am thine/ — is declared to 
be the fourth ( ^ipajVmi ). The debts contracted by the husbands 
of the last of the Swairinis and of the first of the Punarbhus must be 10 
paid by him who lives with them.’’^ 

The same author has mentioned even other persons (than 
these) who take the wife of another who are liable for the discharge 
of debts t “If however, a woman who has considerable property or has 
a child and repairs to another man with these, that man must pay 15 
the debt contracted by her husband, or be must abandon ber.’'^ 

One having considerable property U a S<tpradkand i. e. possessing 
enormous wealth. So also “ He who has mtercourse with the wife 
of a dead man who has neither wealth cor a son, shall have to 
pay the debt of her husband, because she herself is considered as 20 
his property.'’^ 

Moreover, the repetition of the word puira is only indicative 
of order. By the expression ananyds'riladravyah it is indicated that 
even wheu there is no heritage, of the many sods, he alone is coai’ 
petent to discharge the debts who is competent to take a share and 25 
not the incompetent, such as the blind and like others. I'be 
expression “Of a sonless man, those who take the heritage’* is also 
indicative of one who has no ‘son or grandson.’ i e. if the great- 
grandsons etc. take the heritage then they should be made to pay the 
debts, and not otherwise ; this is the meaning. 30 

It has already b’en said that sons and grandsons should be 
made to pay (the debts) even when they do not 
# Page 35. take the heritage. As says Narada "If a 
debt which has been inherited in an uninterrupted 


1. K&iada I. 24. 
3. Nsrada 1. 22 
22 


2. KaracUI. 21. 
4 . Oh. I. 4. 
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liue of descent has not been paid by the sons, such a debt of the 
grandfather must be discharged by his grandsons. The liabiUty ceases 
after the fourth (person) in descent.” Thus ererjthing' is faultless. 

Of, it has been said ” that failing him who takes the wife, 
5 the eon should be made to pay.” 

It has been laid down that failing the son, one who tubes the 
wife should be made to pay. By the in the expression 

pulrahinasi/a the wife atone is indicated. Because the 

text* is "She herself is considered as his property as also— “He who 

10 takes a man’s wife, takes his wealth.” 

It may be said, the two expressions viz. " In the absence of 
him who takes the wife, the son should be made 
An objection. to pay the debt”, and ” In the absence of a son, 
he who takes the wife (should be made to pay)”-— 
15 are mutually contradictory. When both exist, no one should be made 
to pay. (To this the answer is) : There is no fault here. In the 
absence of those who take the last Sieattifis, the 
The answer. first PunarbhA, or a wife having considerable 
wealth, the son should be made to pay. And in the 
20 absence of a son, he who tabes a wife having no property or child 
should be made to pay. This very thing has been said by Narada*: 
"Of the three w'r. he who takes the wealth, as well as he who takes 
the wife, and (lastly) the son, be is liable fur the debts who takes the 
wealth. The sen is liable in the absence of him who takes the wife 
25 or of him who takes the wealth ; and he who takes the wife (is liable) 
in the absence of him who takes the wealth or of the son.” When 
all the three viz. he who takes the wealth, or he who takes the wife, 
and (lastly) the son, exist together, he who takes the estate becomes 
liable for the debf. The son, in the obsence of him who takes the wife 
30 or him who takes the wealth. (The words) Stri and dhana make up 
(the compound word) Siridhana. Those who possess these (two) are 
(indicated by the comjwund word) Sirldhaninau. In the absence of 
these two i. e. the Stndhaninau, the son alone becomes liable for the 


1. This hfts a reference to tlie five points of objeclion stated aboro. 
S. Nnrada. I. 2i. 3. Ch. 1,23. 
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debts. -lo the absence of him who takes the wealthi or of the son, 
he who takes the wife is 'alone liable for the debts. In the absence of 
hitb who takes the wife^ the son ia liable for the debts, and in the 
absence of the son he who takes the wife- Thus is removed, as before, 
the apparent contradiction, 5 

Of the clause “ Of a aonless man, those who take the heritage’’ 
(should be made to pay the debts)” there is another explanation : 
When it is asked to whom these persons who take the wealth, or the 
wife, as also the son, should be made to pay, the answer is that they 
should be made to pay the creditor, in hie absence liis son &c, ; and 10 
when in the absence of his son &c. it is asked to whom should these 
be made to pay, this clause would have an application. 

The expression “Of a sonless man, those who take the 
heritage” means this : He who is the rtliht i.e, a sapmda, or another 
who is entitled to take the inheritance of a creditor who has no 15 
son or other issue, should bo made to pay to him— the rikeht (the 
debtor). For Narada* has said t — “Whatever debt is due to a 
(deceased) Erdbrna^a creditor who leaves issue is payable to the issue. 

If there be no issue it should be paid to his $ahilyas, and on failure 
of these, to his own baftdhus or kindred”. When, however, there are 20 
neither sakulyas^ nor relatives, nor the kindred, then it should be paid 
to the twice-born. On failure of these, it should be cast into the 
waters.” (51.) 


Viramitrodaya. 

loteodiog to mention persone other than the boob and the like, So 
liable to pay a debt, tbe Author ptoceede 

YajDavalkya, Verse 61. 

PutraMnasya, ^of one wilhoatagon*, not oppressed with difBcuUres, 
posseBBion of wealth, and competent; rihAikinah, ‘those who take the 
aaaeta’, of the debtor, by any meane whatever is to be proceeded against 30 
in regard to hia property which he has made hie own, BOch a one if he ia 
iodiEFerent, should by a regular procedure bo made to pay the wealth in 
the form of the debt. In his absence, one who takes over the wife of 
tbe debtor should be made to pay. 

— 


1. Oh. 1. 112-113. 
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The use of the woid dvSa, *alf 0 *, U ioteodei to inclade others not 
(here) specified who may (be made to) pay. Thus one not oppressed 
with difficaltieB, possessing wealth, aud competent, such a son, or also 
a son not like him, who has taken the father’s entire property, is liable 
5 for the payment of his debt, as he has taken the entire estate. Thus here, 
the cooclusioo is that, in the absence of the first and the last, a son not 
oppressed with difficulties, poBBesaing wealth, and who is competent, in 
his absence one indifferent who takes the heritage, in hie absence, one 
taking the wife of the eonless man with property, audio bis absence, 
10 a son Ibongh not possessing the aforestatei qnalifications. 

The word eva, 'also* iato be ased after the danse 'of ons without 
a son*. From this, it has been pointed out that the debt of one who has 
a competent BOO, should not be paid by one who takes the assets or one 
who takes the wife. 

lb So Brbaspati* : "The liability for the debts derdves on the 

successor to the estate, when the son is involred in a calamity ; or on 
the taker of the wife, only jo the absence of the taker of the estate". 
EatyayaQa’ also : "A eon should be compelled to pay the debt, If he 
is free from worry, end capable of baeing property, aod competent | 
20 otherwise a eon ehonld not be made to pay (557). Where a eon is found 
to beoTerpowered with diffieuUiee, or ie a minor, the laker of the assets 
shonld be made to pay it, aod in bis absence, the taker of the 
wife (670)". 

This rule of adjaetment ie in regard both to difficulty and eqnity, 
25 and is also approved of the Mis'ra ; and therefore any opinion in other 
digests contradictory of this should not be admitted. 

As regards the clause, ’of ooe soaleea, those who take the 
heritage*, the IVIitakshara* explains that by this it is stated that in the 
place of a sooless creditor, those of the Sapi^ds who take the assets 
30 should be caused to be paid by the debtor. 

In the case of a taker of the wife, Eatyayana* explains : "What 
was contracted by the moneyless and eonless vintner and the like, that 
man who enjoys his wives most pay bis debt" (677). By the word ddi, 
‘and the like’, are to be inclnded those whodepend for their livelihood 
35 upon their wives. Similarly* : "Those who have gone on a long journey, 

1. Ch. XI. 62. 

3,. .j>. 301. L 6-10 
« ^.'.-^erse 


2. Vencs 667, 676. 
C. Verse 667, 
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who have baeo caet off, and who beat the marks of dullness in intellect 
or iosaoiky, of these even thangh Hviag, the debt ehoald he paid by those 
who have resorted to their wives or aesete (578)/’ 

Narada’ s “One who is a maiden yet, not dedowereJ, bnt bearing 
the taint of the acceptance (only) of the hand (by the bridegroom) is 5 
termed the First Funarbhu on account of the performance of the 
ceremony of marriage a second time (46). Taking into consideration the 
usage of the country, when a woman is given in marriage to another by 
the elders, when she has been guilty of a crime*, such a one is termed 
the Second (Punarbhu^) (62). In the absence of the brotbers*in-]aw, ID 
when a woman is given in marriage by th 9 6 d 1 lci^avd 8 or kinsmen, to a 
man of the game var»a and of the came pinda’, she is termed the 
Third (Punarbhfi) (48). When a married woman, either when she has 
borne children, or has not had children, resorts to another mao through 
lust, while yet her husband is living, she is cailed the First Swairlni (40). 15 
One who, after having left the hnsband of her youth and betaken 
herself to another man, returns to the house of her husband is known as 
the Second Swairlpi (47). When after the death of her husband, 
leaving aside her brotherMQ«Iaw and other relations, a woman unites her* 
self with a stranger through love, she is called the Third BwairJni (50). SO 
One who having come from a foreign country, or having been 
purchased with money, or being oppressed with hunger or thirst, gives 
herself up to a man saying— •*! am thine’,— is declared to be tho 
Fourth Swairini (57). Id regard to the one who is the last of the 
Swairints, and the cue who is the first of the Pumr 6 Ad 8 —‘tbd debts 25 
contracted by the hoshande of these, must be paid by the man to whom 
they resort (I. 24)“. (51). 


S’dlapaul. 

YSjfiaraJkyo, Verse 51. 

JihikagrAhah, ‘Who takes Iho heritage/ such as tho undo &c., 30 
on account of bis relationship, one who has taken tho assets; such a ono 
nwm ddpijah, 'should bo made to pay the debt*. So also the taker of tho 
wife ovon. The son capable of taking property and devoid of any estate ; 

1. Ob. SlI. 40.-52 ; and Ob. I. 24. 

2 , I. #. sdaltery. 

C, $e« note C on p. 7DB abore. 

4. Vr 7 vi> !« the rcadiog jo Jolly. MitlkFhar&, oed ia luth the 

works of Miira. would be a better leading. 
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who has not received the fath«*R property s not one who has taVen the 
father's property, such a ono being included in hfa capacity of having 
taken the assets. Of one without a son, those who aro competent to take 
the heritage, such as the undo &c. 

5 Of the taker of the heritage, or of the wife, or the son, when 

and by whom should he paid? So Narada*; "Of the three viz.; 
he who takes the wealth, as well as ho who takes the wife, and (lastly) 
tho son, ho is liable for the debts who takes the wealth ; the son is liable ■ 
in the absence of him who takes tho wife, or of him who takes tho wealth ; 
10 and ho who takes the wife (la liable) in tho absence of him who takes the 
wealth, ortho son." In the absence of tho taker of the wife or of the 
heritage even by a son who is not competent may he paid ; when the taker 
of the wife or of the heritage are available, only by a son who Is competent. 
On this rule of adjustment Katyayana* says : "A son should be compelled 
15 to pay the debt, if ho is free from worry ; Is capable of having property 
and is competent 5 otherwise, the son should not be made to pay (557). 
Where the son Is oppressed with difllcuUies, or is seen to be a minor ; 
in such a cose, the taker of the properly should be compelled to pay, 
and In bis absence, the wife-taker (57G). " (51). 

20 While mentioning the prohibitions regarding the recovery of 

debts from particular Individuals, the Author mentions other 
prohibitions, 

Yajnavalkya, Verse 62. 

I 

Among: brothers, between the husband and the wife, 

25 and between the father and the son, the relation of surety- 
ship, lending, or being witnesses has not been allowed while 
they are undivided. 

Mitashara The relatioo of n surety is surelysh'p, 
pru-tibhavyam. Of the brothers, of the ijusband 
.10 The relation of and wife, and the father and son wMlt the estate 
snretyahip, lend- is undivided, avibhakte dravye, i.e, before 
ing and being the partition of the estate, the relation of surety- 
witnesses prolii- ship, lending, or being a witness has not been 
bited when ( the alloiced, nn smrtani, by Manu nnd others. 

35 family) undivided. Nay, it has even been prohibited os there is (still) 

the community of we.alth. A s it is quite possible 

2. Vereos 557 676. 


1. Oh. I. 23. 
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that suretyship and beiog a witness might lead in the end to loss of 
money, and also as a debt requires necessarily to be repaid. 

This rule (of prohibition), however, applies when there is no 
mutual consent. For, by mutual consent, the relationship of surety- 
ship &c- may indeed take place even though ( the members be ) 5 

undivided. After partition, it takes place even though there is no 
mutual consent. 

It may be said, the prohibition ng.'iinst the relation of surety- 
ship ‘ic. between the couple before partition is not 
An objection. proper. As there is no (possibility of a) partition 10 
between them, tbe qualihcatlon^ would be 
meaningless. And the negation of a partition has been laid down 
by yVpaStamba^ (thus) : — “No division takes place between husband 
and wife.” 

(To this the answer is ), True ; but the absence of a division 15 
has a reference only to the rites which can be 
An Answer. performed by means of the S'rauta^ and the 
fires and to the rewords proceeding from 
these (rites), and not moreover to all kinds of acts and property. For, 
after stating that no (division) takes place between tbe husband and 20 
the wife and anticipating the question * Why does it not take 
place ’ ? the (same) author hns thus laid down 
Page 36. the reason (for this rule) : For, from tbe time 

of marriage, they are united in religious 
ceremonies, likewise also 03 regards the rewards for works by which 25 
spiritual merit is acquired* ” e. Bince their union has been laid 

down in religious ceremonies beginning with tbe acceptance of 
the hand (of the bride by tbe bridegroom), vide the text : The 
husband and wife should consecrate the (sacred) fire, ” Therefore 
since the two have a joint right in tbe consecration of the fire, they 30 


1. ns. ‘before patlition’. 2. 2-C-14 — 1C, 

3. A Sraiila (^’T) kaitna istbat wlifch is prescribed by tLo Sruft or 

r<tLt. yt 5nartd ( ) karma U that whleb is laid dovrn In the e. y, 

is the screral Gfbya works of each jfaiia of the sereral Vcdai. 

4 . Apastamba . 
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have also a (similar) and joint right in regard to the rites which are 
to be performed by means of the sacred fire prepared by means of 
the consecration. Moreover, from the text’ 5 ( “ Let the house* 
holder perform) the SmMa ceremonies on the nuptial fire &c. the 
5 two have a joint right even in (the perforjnance of) the rites 
to bo performed by means of the nuptial fire. Therefore in 
ceremonies which arc independent of either of the two fires such as 
tlie pTirtd^ rites, the husband and the wife have each a right 
independently of one another. Moreover, the (perpetual) union of 
10 the husband and wife Kas been bid down in reference to (the 
attainment of) heaven &c. (which ore) the rewards for meritorious 
deeds. Vide the S Vut» text*: " May you (two) start an imperishable 
body in the heaven " &c. Thus it should be understood that the 
union of the two exists in reference to those acts (only) for whicli 
15 they have a joint right, and not, moreover, in the rewards also 
of those performed with the hnsUand’s permission such as pfirta. 

It may be said that the jomtncss (of husband and wife) has 
been bid down even, in connection with the ownership over wealth 
vide iho text* : — “ And with respect to the acquisition of property, 
20 For they declare that it is not theft If a wife expends money on 
occasions (of necessity) during her husband’s absence. ” 

( To tins the answer is), True j but this text has indicated the 
ownership of the wife over wealth, and not an absence of a division 
&c. Since after slating “ With respect to tbe acquisition of 
25 property ” the Authm* has mentioned the reason of the rule (stated) 
there. Thus, it means, that since Manu and others do not declare 
it to bo theft in cases where in the husband’s absence, the wife 
spends on special and necessary duties such as offering a meol or 


1. Yijfi.I, 97. 

S. (la opposed to eod coatradistt&gnlstied from fv. See 

tuTlher on MitlkahaTa Bk. p. SI. 1. 1-2. An A*nrn:n lias been tbus defined:—* 
iw: flfd vw{aw serqjiiw\fiq% n 'Whiloajji A*a,-ei(j 

lias been tbna defined:— vifusafinif^ q I si a gpnqiuq: tl 

3. Tnittirijn Brlhrnnna IH. 7-S. 

4. ApasUnibaS. 6. 14.(10.20.) 6. i. *. Apastamba. 
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aims to a guest, therefore the right of ownership over property 
exists in favour of the wife also. Otherwise it; (*. e. her act) would 
be theft. Therefore a wife also may have a share at the option of 
the husband and not of her own will. As the Author (himselfX^says^ 
further on^ : “ If he make the aliotmente equal, his wives should ^faer 5 
given equal ehares.” 


Viramitrodaya. 

la the chapter on payment of debts, in the. portion stated with 
the text ‘ Debt which may be paid, and which may not be paid &o. *, 
while stating to whom It may not be paid, in that connection, the 10 
Author states other prohibitions aieo in that place > ..,.)• 

Y^jfiavalkya Verse 62. 

In the word mibhahta, 'ondivided*, the past participle (^ts) is 
used in the abstract* sense. Therefore, when there has been do 
separation, bhrdixnim, ‘between brothers* mntually, danpaiyoh, 16 
‘between a couple* t. «. a husbaud and wife, as also between a father and 
son, prdlibkdtyam, 'the relation of saretysbip’, i. e. bail, ‘leodiog* 
i, e. giving of a loan, tdi^byam, ‘being wltneeses,* (pasitfon of a witness), 
for establishing a point in dispute, na mj-tam, ‘has not been allowed’ i. e. 
is not approved of the Sfnftis. 20 

The word atha, ‘or’, is indicative of the inclusion of the paternal , 
ancle, brother’s son, and like others. Tbe word cka, ‘and’ indicates the 
inclusiou of re'iinited relations. Tbe word iu, ‘however*, indicates the 
non.spplicatiOD of this rule in tbe case of consent or in regard to 
extraordinary things. Thus when tbe other party is agreeable for .a 26 
Bui6t)Bbip or to the testimony, then tbe son &c. can become a sarety, as 
also a witness for tbe father and tbe like. In the case of SaudiyUa^ 
articles, even when not separated, motnal transactions may take place,. 

After partition, however, the relation of suretyship may certainly 
exist, it has been expressly stated— ‘when nnsepaiated’, and atso^^s 30 
there coold be no objection. In tbe cose of suretyship and being 
witnesses other particulars will hereafter be mentioned (52). 


1. ». •. Yttjna. II, lie. 

2. V=Tr *• e. in a ettte or coaditioa el separation, r 

■ 5. 5 ^7r«_tff«ctioBate gifts received iodiTidnally. These .do ^cot- 
becotoe part wt the family property, but are owned by the donee aa.olthflli^.^.. 
perioBsl right. 
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S'ulapani 

. - •• Yajfiyaralkya, Verse 62. 

The meaning is plain. Narada:’ “(The acta of) giving evidence, 
of becoming a aurety, of giving and of taking, may be mutually 
5 performed by divided hrothersy but not by unseparated ones. ” (52), 


THE LAW OF SURETYSHIP 


Now the Author proceeds to consider the law of suretyship 

' Yajilavalkya, Verse 53. 

. For appearance, assurance, and for payment 

10 is suretyship ordained. The first two, however, should be 
made to pay in case of default, while in the case of the ^ 
•last, the sons even (should be made to pay). 

. ^ Mitakshara Pratlbhavyam, suretyship, U a ' contract 

with another person with the object of creating 
15 Suretyship ie con6dence. ’ That, moreover is divided threefold 
three-fold. according to the difference in the subject-matter ; 

e. g. dars'ane, for appearance, vie. with the 
words “whenever his appearance is necessary, I shall produce him " ; 
’pratyaye, by way of assurance, confidence i.e. ‘‘upon my assurance 
20 lend him money, he will not deceive you. Since he is the 
son of such and sucli a person, or he possesses a very fertile land, 
or possesses an excellent village ” j dane, for payment, e, y. "If he 
' does not pay, then I myself will pay. ” Thus is auretysbip ordained, 
(this) clause is to be taken along with each. 

SS _ Adyau tu, tXsjfrsf ricc^eifsr^, w^the Eu^ieajor appearance 
and of assurance *, vitathe, m case of default, i. c. if things turn out 
otherwise, that is to say in case of non-appearance or a breach of the 
assurance ; dapyau, should he made to pay, i. e. the amount at 


1. Ch Sill. 30. 
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issue, to the creditor by the king 5 itarasya, in iht case of the last, 
u e> of the Burety for payment, even the bods should be made to pay^. 

Sy default, vitath©, is meant when the debtor evades, 
payment either fraudulently or by ( pleading ) poverty. By saying! .t 
‘ in the case of the last even the sons’, it has been (impliedly) said 5 
that the sons of the first two should not be made to pay. By 
mentioning * the sons ’ it has been indicated that grandsons should 
not be made to pay. 


S'ulapaQt. 

Tajnavalkya, Verse 53 • , 10 

Suretyehip has been ordained in regard to three viz. appearanceeto., 
Adyan * the first two t. e. the sureties of appaaTance and of assurance, on !' ^ 
a non'OhservaQCe of the condition should be compelled to pay, In the 
case of the surety for payment, the sons also roust be made to pay. So 
Brbaspati^ ; " For appearance, for assurance, for payment, and also for 15 
delivering the assets of the debtor : it is for these four different purposes 
that sureties have been ordained by sages in the system (of law) (39) 2 
Ono says, * I will produce (him)'; another says, ’ He Is a respectable man ' ' 
the third says * I will pay the debt and the fourth says * 1 will deliver 
bis goods ’(40). The first two, on a failure of the promise, shall be made SO 
to pay immediately the amount ; while the two last, on a breach of the 
engagement (by the debtor); and in their absence, their sons also.” (41). [53]. 


■With a view to make this very thing clear, the Author says 


Tajnavalkya, Verse 54. 

■■ Where a surety for appearance dies, or also a surety 
hy assurance, the sons of such a one must not pay the debt; 
fhut they should pay) in the case of a surety for payment 

1 . la the case of a iorety for psyraest, the Boni Kre liable. TAan^alMaaJ 

ri. AruneeKaVia 41 Jiad. J071. and »hw liability it iDdepeodent whelber 
any eontulention was received by tSe father. Ditaris Dat ri, KrUhtvt Da 

B5 All. 6T6. 

2. Oh. XI. 89-41, 


fifi- 
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, Mibakshaius — When dars'anapratibhuh, a sxtrety for 

appearance, pratyayiko wa, or a surety by 
Sons of a surety assurance, mrtah, t. e goes to heaven, then 
for appearance need the shns of these two must not pay the paternal 
5_ not pay thfe debt. debt which has been incurred as a surety. 

Whero, however, danaya sthitah, a man 
standing surety for payment, dies ( pratibhfth ), tatputra dadyuh, 
his sons should pay, (and) not the grandsons. And these too should pay 
the principal amount only, not the interest; Vide the test of Vyasa 
10 VIZ.' " A grandson should pay the debt of the grandfather, as also 
a son that which is incurred as a surety, equal (in amount) to the 
principal only : their sons, moreover should not pay. This is (the) 
fixed (rule). ” 

A grandson ahould pay his grandfather’s debt excepting 
15 that which was incurred under a suretyship, 

• Page 37. equal In amount, i. e. ns much os was taken, 
and not the interest Similarly the son also 
( t. e. fl{ the debtor) should pay his father’s debt incurred ns a 
surety equal only to the priodpal amount. The sons of these, 
SO I e. of the eon and the graodsoot t. e. the grandson and the 
great-grandson, should not be made to pay a surety-debt or even a 
* debt which is not a surety-debt respectively when they have received 
no property. 

As for the text*: "If the debtor is moneyless, and the surety 
25 possesses wealth, he shall be liable to pay the principal; he should not 
pay interest, that loo should be explained as follows : — LagnaLah 
iathesurety, Khddalah,U%hQ debtor, llnlagnaka dies possessed 
of wealth, then only the principal amount should bj paid by his son, 
not the interest. . 

30l. *: Where a surety tor appearonce or a surety by assurance has 

stood ^rety after obtainiog a sufficient pledge, there even his suns 
should pay tlie surety debt oat of that very pledge. As says 
KOityayapns,* : “Where a man stands surety for appearance after 



ydjncivalkya ' 
Venn S4, i5.. 


S’liJapanl & Mltik^^an-^Cxtenl of the Uabilily. 


8ia 


obtaining a sufficient pledge from the debtor, his son shall be 
compelled to pay the debt from it ia the^ absence of his father. ’’ 

The use of the word assurance indicates by implication (also)^ 
appearance- Jn ike absence of (he father i. e, when the father ia 
dead or has gone to a distant region. 5 


S'ulapaoi. 

Yajnavalkya, Verse 54. 

This verse ia for the purpose of ordaining payment by the sons of 
the surety for payment only; and thus there is no repetition, so 
Katyayaaa^s “ A surety obligation is never to be paid by the grandsons; 10 
by the son even an equal amount is to he paid, in all cases of a paternal 
debt (54). 


Where there are more sureties than one, (a question would 
arise) how should the debt be paid ? So the Author says 

Yajnavallsya, Verse 65. 16 

When there are more sureties than one, they should 
pay an amount proportionate to their shares. But when 
they are bound jointly and severally, they may pay y' 
according to the choice of the Creditor. ^ 

Mitakshara : — If in one transaction, there are two or 20 
bahavo, more sure/iVs, then they should divide 
Mode of payment the debt and (each) should pay proportionately 
of debt when there to the share (of each). EkachhayasritOshu, 
are several sureties, when sureties are bound jointiy and severaily 

the {Chhtivd) image i.e. the resemblance of one 25 
t. e. of the debtor. (Those) whose liabiiitj is determined by it 
are known as sureties bound Jointly and severally. As the debtor 
stands liable (or paying the whole amount, soalso aie the sureties for 
payment bound jointly and severally to pay the entire amount. 

In this way when (here arc sureties for appearance or by 30 
aasiimnce, as also those who are bound severally they should pay 

1. ii anotkor mding.—vUich would meaa 'even wlieo the 

ion bets cot leceired assets from the father.* 

S. i. *. the mralioD of the earetj for appearance inclodes the lartty 
bT assnraQcc. Verio, 5C1. 
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according to the choice, yathakamara, i. e. aceordiog to the wish 
o£ the dhanikah, %, e. ike ereditor. And hence, whom&oe7er the 
creditor asks, having regard to his Tvealth &c., that one ebonld pay 
the whole amount and nota portion. 

5' Of those who are severally bonnd, if any one has gone abroad 

and his son is near, then he should be made to pay the whole 
according to the option of the creditor. When, however, he is dead, 
his son should be made to pay to the extent of his father’s share 
without interest. As says Katyayana' s “ Of sureties jointly and 
10 severally bouud, any one who is available may be made to pay. In 
his absence abroad bis eon should be made to pay the whole. But 
if he be dead, his son should be made to pay equal to the share of 
the father. ” 


S'ulaioDi. 

16 Yajfiavalkya, Verse 55. 

In regard to a debt, where the sureties arellmited by portions, there 
in the absence of the debtor, they should pay the portion of each his own. 

When sureties are bound as responsible for the debtor singly, the 
creditor may, at his option, recover the entire debt from one surety 
30 alone (55). 

Having stated the law relating to the payment of debts under 
a contract of suretyship, the Author states the law as to the recovery 
of the amount paid by the surety J 

Yajnavalkya, Verse 66. 

25_ For a debt which a surety has been made to pay 
publicly to the creditor, double that amount becomes 
repayable to him by the debtors. 

Mitakshara : — The amount tchkh, yad, the surety 
pratibhiih, or his son being harassed by the 
30 Debtors should creditor, is publicly, prakas'am, i. e. in the 
pay double to presence of alt the people, mad# pay, dapito ; 
the surety. to the creditor, dhanino j by the king, and not 

which he has made voluntarily by going to him 
out of a craving for a double amount. As says NSrada*: “What* 
1. Verse, 638, • 


8. Ch. 1. 121, 
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ever amount the surety shall pay when harassed by the creditor, the 
debtor shall pay double the amount lo the surety*’; rnikaih, i. e. hy 
the debtors-, tasya, of him, i. e. of the surety ; dwigunarn, a double, 
pratidatavyam, becomes repayable. That, moreover, should be paid 
forthwith without waiting for any particular time, because that is the 5 
force of the text. This, moreover, has a reference to money (only). 

It may be raid that this text’ regarding sureties lays down a 
rule aa to the double (payment)^ only. And this 
-An objection rule is dcducible oven without prejudice to 

the one previously* laid down i. e. (about the 10 
increase) which indicates the (several) periods of time. Just as 
the rule* regarding the performance of the ritual for the birth (of a 

i. e, Y&jB. 11. 66. 

2. And not that the doable is piaysble at oace. 

3. I. #. Ydjn. II. 37-39. 

4. TliS Jat9}h^i iVyfya (3Tifne**nv) is mentioned by Jaimlnl in 

Sutras 38-30 of the third PSda of the fourth Adh^iya. The discussion in this 
ATysys turns upon tlio question whether the ( Jatesh;! ) should be performed 

before or after the (Jatakarma) — Hie ujainteins that it ihoald be 

performed immediately after (he birth of the child, but the 1 %:^^ says it 
should be after the and the conclusion is to the same effect. 

The relevancy of thie discnselon here will bo seen ihns: The 
lay* down in sobstance the general role of interpretation that where there are 
two rales and they refer to tho eame enbject-matter, they shoold bo -ho 
interpreted and applied as to arold as far as possible tho fanlt ot inamyndiy 
(sec for a fuller dlscnssion tho Teit p. 32 & Trants, pp. 76-80 and 

on verso 561- In tho present case the application of tho is invoked in . ' 
this way by the (objector). Yojfiavalkyo in verso 37 Inye down the mlo 
abont the periods of time when interest is allowed to accumulate. In tho 
presoBi rstio (i. f. &(>) the rah laid dowu it that a earety who is compelled 
to pay is entitled to a double. Therefore the snggestioQ in the ijyTTt is that 
the rule in verse 36 should be taken as subject to or tnthut frejudiee (3r<nv) 
to that in verses 3S and 39, so that the double that the surety is entitled is 
not payable at onr« but subject to the conditions laid down in verses 38 and 30. 

This position has been refuted hy tho and tho conclusion arrived at is 

that the double that is due payable to tho surety under this verse is payable 
at enet ( rnj VV ). ffots Ibo following extract from the Suhodfiiai. 

nF> flvsTvrrs t rrm ;r«rr *3T;fnv«j»?t 

v: » sr?to jt ^ i and 

there ho states conclusion fttvctxv 

(P. 32 a i. 15. Kr.g. Tri. p. 78 I. S8 and p. L 15. 
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child) is (uDcIerstood as -bctug) laid doirn (to be) without prejudice 
to the rule about (the period of) imparity. Moreover, if it (i. t. the 
rule) is understood as laying down an immediate increased payment/ 
it being impossible for an immediate (increase) 
5 * PAoe 38. It €• a calf in the case of the female of a beast, 

it carries us to the payment of the original 

principal alone. 

(To this the answer is) This U wrong.' The present test 
would be meanlogleas if it is understood as 
10 The answer laying down a rule as to the doubling only 
(of the principai), since 'the rule as to (he 
doubling (for the principal) by regard to the periods of time has 
already been established by the text's “Of cloth, grain and gold the 
utmost increase is fourfold, threefold, and twofold.” As lor the 
15 female of a beast, even under the rule of increase by lapse of time, 
if there is no progeny, the beast alone is to be returned. Moreover, 
even when some time after the payment of the omount the surety 
comes to an agreement with the debtor, it is possible to have the 
progeny then, or be may return the female beast along with the 
20 progeny already born before. So there is no force in this objection. 

Again, a surety-debt* is a debt, which is incurred voluntarily* 
sni the payment made by the surely is therefore necessarily . a 
voluntary payment. And there is no interest allowed for a voluntary 
payment before a demand. Ab has been Kiidt* '*A friendly loan 
25 does not carry interest when no demand is made. IE it remains 
unpaid on being demanded, it carries interest at five per cent/’ 
Therefore this text lays down that this debt which originates in .a 
voluntary payment (by the surety) even though undemanded* would 

1. Y&jn. II. 39 lee above p. 769. 

2. Here there i» an attempt at a pun open the word The 

compound is to be folred db — given for the pleasare of the papee and 

not (rfimi) of the payer. The fallacy ia belt exposed by taking the original 
word as it is. In Sanskrt it may mean “something given for pleasing 

another” or it may mean a friendly loan — as it is technlctlly understood In 
the text cited from Narada, The gronnd for the objection stated in the text, 
is supplied by the ambiguous middle 

3. By Nlrada I. 100. 


4. i. e. By the surety. 
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(at the most) increase in courpe oE lime as far as double, commencing 
from the day of the payment, is what is ( intended to be ) stated by 
this text. 

This also is wrong. Such a conclusion cannot be drawn from 
this' text. The only inference deducibie is 'that a double should be 5 
repaid. Therefore, wh it has been said obove is proper viz. that 
having regard Co the fores of the text the double should be reprtid 
without regard to the rule as to the periods of time. 


Sulapaat. ^ 

Yainavdlkya, Verse 56. 10 

Wheie the surety or hia son has been compelled by the creditor to 
pay the amount, to him the debtors ahouldl pay double the amount. 

By what time such double becomes payable, has been stated by 
Brhaspati’ : ” When a surety pays on a demand (an amount) which has 
been vouched for, after the lapse of three fortnights, that amount 15 
(the debtor) Is bound to pay ” (56). 

The Author mentions exceptions to the rule os to a double 
payment to the surety which has b^en laid down (above) as a general 
rule 

yajnavalkya, Verse 57. 20 

Progeny in the case of female beasts, three-fold in < 
the case of corn, four-fold in the case of cloth, and eightfold j 
in the case of liquids^. 

MitalCshara i — Like the double, in the case of gold, the 
female beasts &c. should be caused to be returned with interest 25 
as declared above without regard to (the rule as to) time. As for the 
verse itselP, it has already been explained. The purport is that 
whichever limit has been laid down as the highest (increment) for 
each }>.artlcular thing» with that increase it should bo paid nt once by 
the debtor to the surety who has paid (the principal), and without SO 
waiting for any particular period. 

!.• Cia. SI.«” — 

2. I. e. are allowed (o a larety wbo baa paid the debt on account of the 
principal debtor. 

5. i. *. oI -Yfcifi. V. 67. 

24 
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When, however, a surety for appearance is unable, at the 
appoiDte<i time, to produce the debtor, tlien a three fortnight’s time 
should be allowed to him for finding out the debtor. Then if be 
prodnces him, he should be releisedS otberwis.; he should be made to 
5 pay the amount in dispute. Vide the text of Katyayana* : ‘‘As 
for finding out an absconding debtor, time should be given to the 
extent of three fortnights as the farthest limit. If during that time 
the surety point him out, the surety should be absolved. If 
(however) the surety do not point him out after the lapse of the time 
10 (allowed), he should bs made to pay the amount guaranteed. This is 
also the rule when he (». e. the debtor^) is dead." 

The same writer* has also laid down the rule prohibiting 
particular persons from becoming sureties •• “Not the master, nor 
an enemy, nor one holding a power from the master } nor one under 
15 restraint, nor « convict, nor even one (who is) of a doubtful characterj 
nor also an heir, nor a frUnd, nor the resident student, nor one 
engaged on a commission from the king, nor also those persona who 
have entered the fourth* order, nor one wfco is not competent to pay 
(the amount to) the creditor and an equal amount to the king as o 
20 fine, nor one whose father is living, nor a wayward, nor one who is 
not (properly) known, should be accepted as a surety guaranteeing 
performance by himself". Saudtgdhah. one of a douOt/ul character, 
Abqis’astaii, t.e. one upon whom hangs an accusation. Atynntavslsiiiah 
resident students, i. e. students leading a celibate life end specially 
25 known as NaUhfhiha brahmach&rinalf. 

Here ends the law as to sureties. 


Virsmitrodaya. 

la regard to a trsDssetion with surety, the Author states specisl 

rales. 

l. From his liabiltly ai a surety. 2. Virsts, 532 633. 

3. See Bklambha^ti. 

4. KatyiyaDa Veiset, 114,115,116. 

6. ». e.^the last of the lour sUges ol Itfo according to the Aryan law 
«ti. anJn'Mia. ThelUeol acoUbato, hoaseholdcr, Lermit 

and an ascetic. ' 

6. BeeYajB. I. 50 and MiUhsharS thereon pp. 792-704. 
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yajfiavalbya, Verses 53, 54, 65, 56, 67. 

D&ne, 'for payment, i. e. making payment bimeelf, by recorericg 
from the debtor and making ovap. 

Moreover, Brhaspati' makes this clear: *‘Now, one says ‘I will 
produce (this mnn)* j another Bays, ‘He is a respectable man’ ; the third 5 

says, ‘I will pay the debt’; and yet another says, ‘I shall deliver the 
goods.’ (40). i'he first two however, on a failure (by the debtor in bis 
engagemeot} fhouM be made to pay the amonnt advanced at the time ; 
the last two also, on a breach of the engagement (by the debtor), and in 
their absence, their booh aUo. (41)”. 10 

He who save, ‘1 shall produce before you the man proceeded 
against’ he is one kind of surety. In this way is to bs co/mected further 
on also. ‘1 ahali pay’, so says another ; tfana is it to be connected. In the 
esprei^sioD Adyuu ttt ‘the first two, however', by the nse of the word tu, 
‘however’, it has been indicated that of the first two kinds ot sureties, 15 
sons must uot he made liable to pay. ‘On a failure’, t'. e., when there 
occurs a discrepancy in the matter of the appearance or the goodoess 
vouched for, the sons aieo shaU he compelted to pay. This coostructioo 
follows-from the consequential cbaDge In the case iofieiioo. By the 
Qse of the word api, ‘al^o’ are included the sureties for payment. 20 

The author of the B/Iitakshara says that the Author farther 
expounds wbat bad already been stated before. As a matter of fact, 
however, (he rule stated in the first’ verse relates to sureties when 
liviug ; the word itarasya^ 'of the other’, meaoiog of the one gone abroad, 
and for a anrety who is dead, th^ rule ie stated lu the second verse, and 2S 
tbuH there is no repetition, this is tiie principle. 

Those wlio stood sureties for paymeut, their sous sboull piy ; this 
is the e»nstructiou. 

Bahavaiti. It there are several euretles then they shnu d pay upon 
a nOD*pa)n)eui,by the debtor, such portion of the amuout of tne dent as is SO 
proportionate to the fractiou agree! to by each. ^Yhe.e a piriicuUr 
fraction ba<i been fixed by an arrangement, there the adjustment is to be 
made under the rale’ : 'Equal shall be where u<i Kp-citiration has been 
declared.’ The word ‘feveral' ie in lictlive of more ti au nu.- ; 

therefore it should be noted that where there arc two suretida, there also 85 
this arrsDcement holds. 

1. Ch. SI.— 10, 41. 2. I. ». Vetso53. 

3. is the foil sUtement of tho rule. Where bo potiion 

hai been csprr«»lr speciSed, there (be sharva shall b • eqaal. 

See Jaimini X. HI. 53-.64. XbU is the 13th /f JAiJUrans which has been 
stated thus: — 

B ftmu: n5i fist'n'm juu: i «Jram JTT^vtHrwriivvr u \i n 

This max m illusirattsi in th* PaHliiAfa to tin /’aroiiirti Grhyt Surra, 
whrra obKiiotf- to the SfTeral dcU'ts are prcscribed~ As no nombtr is specified, 
oco for each eqoally is the inference. 
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Tdinooalkga'l 
Verse 57, J 

DMnyamid, 'cora where, whichever is the higbeet iuterest, 
there that together with the amount of intereet should be paid to the surety, 
is the collective eense. By the use of the word era, ‘only’, is excluded 
the calculation of any more interest. By the use twice of the word ekct, 

'and also*, are added five-fold in the caee of corn only, and io the case of 5 
trifies (the rate of) increase is not stated here. (53-57). 


S'tllapani. 

To this, the Author mentions an exception 

Yajnavalkya, Verse 57. 

A woman and a beast, make up (the compound) 'o woman and the 10 
beast’; debt in the form of these is ‘women and beasts'. Where women 
slaves, or she-goats etc. have been recovered by the creditor from the 
surety, there, the surety should recover from the debtor, the women slaves, 
or the ehe*goats etc. together with the progeny also. Grain etc, as stated 
before. All other things at double. (57). 15 


THE L4W OF PLEDGES. 

In a loan transaction of iD'<n*y, the ftujrantr'O to be offo e<l to 
to the creditor is two-fold t»«. a surety ami a jiledge. As says 
Niraia^ J ‘ Th.^ guarantee -o oe offered to the creditor is two-fold; 

(ric.) a surety ami a pledge.” Ot tlwse (the lavv as to) surety has 20 
been dealt with. Now the pledge is being described, Adhi, 

is that wtucb is deposited i e. hyfiolhecaled 
The law of by the debtor with tbe crcdito' for tha sake of 
pledges. (crejtiug) confi-le ce for the amount borrowed, 

(chat) IS atwr'/i». That moreover, is twu-tolJ : 25 

Krtakalah, a pLdge with « ttme-limtC. Olid Akrtakalah, a pledge 
willing lime-liinil. blncb of thesj again is two-foU s A pledge for 
ca*iody, and a pledge for use. As atys Nlrada’ s “A pUdge is 
that uhich i? drpo-ited and is known to be of two kinds; one for 
(the redemption nf) which a timelimit is fixed, and the (other) 30 
which is* to be retatn“<i until p{vm'»rit”. Ajrain. it Is paid to be two- 

1 (.h. 177.7^ 

2. I. 124 Dr. Jolly tr.in»lste» tins: “That to whu-U » title is giton 
( ajhilrijiatt ) is called a pltdge. 
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■ fold ; a pledge for mere custody, and a pledge for enjoyment. ‘At 
the period fixed’ t. e. at the time of the loan 
Kinds of pledges, itself, e. tj. (with the word) at such and such a 
time e.p. at the illumin-ti m festival — this pledge is 
5 to be redeemed by me, otherwise it will become yours. At the time 
thus appointed (it is) to be taken away, i. e- to be taken near hiin-in 
other words'to be redeemed. Diijam/ vih^t U to be given’, means 
(the act of) givtog. ‘Until payment.* means without 

prejudice to the Deyam. Udyalali, means fixed 
10 * Page 39. i. e. appointed. Ydraddtyodyalah, ‘fixed until 

payment’ means the time Cor which is the 
interval for the repayment of the borrowed omount, t. e. for which 
the tims has not been fixed. For safe custody t. e. for being 
preserved. 


Yajuavalkya, Vers© 58 

15 A pledge lapses if (it is) not redeemed by the time 

the principal amount U doubled *, that with a time 
limit, (lapses) by (the lapse of; the time; a usufructuary 
pledge never lapses. 

Mitakshaia J— If, yadi, i.e. when, dhane Ihe am'iuni, lent 
20 b'^comes double in ccurw of time witli the 

Special rules .‘iiMition of interest as fix’*'! by hlmsdf, na 

about the ple<lge mokshyate, (the pledge) is not redeemtd by the 

& its four kinds debtor by tbe jKiyinent of money, then it lap es. 

described above, i. e. the propertv of the debtor becomes the 

25 lender’s own. kalakrtah, vith a thnedimit. 

Tbe word kola has been placed first under iho rule of grammar in 
Ahil(ignyildi:<hu^—" in (the compounds) Afiildyni and tlie like, the 
words formed by tije past passive participial terminitions may be 
placed optionally at the begioiiing or end. ” That, moreover, 
30 nas'yel, idll lapse ; kale, when the appointed time is reached, 
whether before or after it is doubled, phalabhogyah, usufructuary, 
is that where the profits are to be enjoyed, {e. y- '< tieU, girden &c. 
That, na nasyati, di'es not lapse, at any time. By the text ; “ At 


1. V;&k»tana Sutta 2-2-3? ‘ 
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the time fixed, that with a time-limit lapses *’ the lapse of both kinds 
of pledges limited in time- W 2 . for safe custody and for enjoyment * 
has been laid down. The absence of a lapse of a pledge without a 
time-limit haa been stated in the text: '*a usufructuary pledge does 
notpeiish. ” Therefore by ‘the rule of the remainder' the text 5 

viz . : “A pledge would lapse* &c. ” comes to be in reference to the 
pledge for safe custody, and not to one having a timedimil. 

When a lapse occurs whether on account of the transgression 
of the rule of doubling or by the violation of the condition as to the time 
fixed (by the parties), a fourteen day’a waiting time should be 10 
observed — vide the text of Brhaspati* vis : “ When gold is doubled 
or the stipulated period has elapsed, the creditor becomes the owner 
of the pledge after waiting for twice-seveu days. During this period 
the debtor may redeem the pledge by paying the amount 

It may be said ' it is improper to siiy that a pledge sballiapse’ 15 
in the absence of circumscauces such as gift, sale (S:c. which (would) 
cause a cessation of the debtor’s ownership, as aho in the obseoce of 
circumstances which would create the creditor’s ownership, such as 
acceptance, purchase &c., and aUo because there would be a 
disagreement with the text of Manu* ; viz. “ Kor, moreover, can there 20 
bo a transfer or sale of a pledge on account of length of time. *’ 
Kdlasainrodha—^' Accumulation on account of time ' — ( the pledge ) 
standing over for a long time. On account of the Kdlasamrodha 
t. e.. the debt remaining over for a Jong time, there cannot he a 
iranifer (na nisargosti) of a pledge, i e. there cannot be hypothecation 25 
with anotheff nor aUo a sale (na cbn vikrayab) Thus from the 
prohibition against hypothecation or s.de (of a pledge) an absence 
of ownerehip of the creditor is deduced. {To this) the answer is: 

Even the act of pledging itself is considered as a circumstance, 
although coupled with a cocitlugent condition, creating the creditor’s 30 
ownership. The acceptance of « pledge also ia well known in the 
world as a circumstance, ul*o coupled with a contingency, creating 
the creditor’s ownership. Jjo when the amount becomes doubled, 
and aUo when the appoiijt^d time has arrived, the right of paying 
1. I. «. the firil half ol rmc 5B. 

3. Ch. VIII. 143. 


2, Oh. SI. 27. 
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the flniouni becomes entirely extinct, and therefore under the 
present text' there occars an entire cessation of the debtor’s richt of 
ownersliip, and the ownership of the creditor becomes absolute. 
Nor, moreover, is there a conflict' with the text of Manu*. For, 
5 the text : “ Nor, moreover, cm there be n tran ifer or sale of u p’e(i_e 
on account of Icnj'th of time ” has been stated after intro lucing a 
pledge for enjoyment thus? "Nor, hoA-ever, cm he get interest on 
the loan when the pledge ts for use And there being a prohibition 
against bypotb^cat on or t-ale m the case of a pledge for use nod 
10 enjoyment, the creditor cinivt acquire ownership. Here aUo it bas 
been said, vsz.i “one for eiijoyicent of profits do *8 not lapse. 

In the case of a pledge for casttxly, however, IVTanu’ has 
stated (the rule) separately J " A pledge (for cu'tody on!}) must not 
be used bv force j (and) one (so) using it shall forfeit the interest. ’* 
15 Here also it will bj said betc-iftei*: *' There shall be no interest if a 
pledge for sale custody Is used. ” The text s * A pledge win n d jubled 
lapses *' has been stited with reference to ft pledge for custody. 
Thus everything is without a contradiction. 


Tiramitrodaya. 

20 * Every moDth to the case of a t'ledee no has been slated' •, there 

in regard to pledges, the Author states special rules iipto the eud of 
the chapter 

YaBjavalbya, Verse 68. 

There, a pledge is of four hinds, aedifTereDtlnteJ hr the several ele> 
25 nieot’s of character, kin 1, time-limit, and form. So also Erhaspati* : "A 
pledge is termed landia, and is declared to he of four sorts ; movable or 
immovable; to bo kept oolj, or to he used i to be released at any time, 
or limited as to time; stated in writing, or stipulated (orally) before 
witnesBas". D; reason of its being indicated as to its four-rold nature 
30 by regard to its character, etc., such as the four kinde iiicb as movable, 
immovable, etc., and thus of four kinds. ‘ Stated In writing ».e., 
having an evidentiary snpf’Ort stronger than wilnesses. Oth«r testa, 

1. t. «. of Vijuavalkya. 

2. YIII. 143 t. «. the one referred to above. 

3. CL. VIII. 144, 4. Verso 69 further on, 

5. Verse 37 above see p. 7C3, 1. £6. 6. Oh. XI. 17. 
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boweveff aie to ba ioterpreted as not to cootradict this ; tbia ia ia 
shott the import. 

' If aftef the principal amount baa become doubled it is not redeemed 
by the debtor, then the right of the debtor lapeea. K&lakrtah, * that with 
a time limit t.e., one for which a period has been fished, i.e. ‘if bj such 5 

and Buch a date the pledge ie not redeemed bj me then it becomea your 
property by right of owoerahip*, Ibns with, a time limit agreed opoo. 

A pledge to be need or for custody ooly of this sort ; Kdle, ' at the time *, 

I.e., at the time fixed ia that manoer, upoa the debtor not making the 
payment back of the debt, * ebalt lapse % i.e., will be removed oat 10 

of tbe ownership of the debtor. This is the meaning according to the 
Mitakshara and others. 

The revered Author of the fiatnakara, however, maintains that 
this text ia to be differently interpreted t as in the case of transactions— 
such as regarding bronze, etc., where no agreement waa made, there, 15 
without the consent of the debtor, dealing with the property aa his own 
by the creditor is not seen generally. That juterpretation is thos: where 
the debtor himself stipalates by a declaration thus, ‘ When the amount 
becomes doubled and I do not redeem the pledge, tbeu this (pledged 
article) will indeed be yours then after (he amount has become doubled HO 
and no redemption has taken place, the right of the debtor becomes 
extinct. Here the reaeon is K^lakrtah, * with a time>limit ’—where a 
time has been fixed at which one’s owoersbip will become extinct and tho 
tight of ownership of the creditor will spring up — such a pledge becomes 
lapsed by tbe time fixed. L'l) 

A pledge with possession for the enjoymeot of the fruit, however, 
where no time ia fixed, dCea not lapse even by thousand years. 

* ‘When it becomes double, it has to be redeemed by me* with such an 
agreement finally made where a pledge was depoiitel by tbe owner, t.e., 
a pledge for custody, each a pledge, when tbe amount has become 30 
doubled and is not redeemed, lapses. Double is indicative of the highest 
limit of tbe Increase. 

A pledge for possession, however, although thus stipalated for, if 
It becomes doubled on account of depreciation or investment, does not 
lapee even if not redeemed. /Tdla^rfaA, *wttb a timelimit* i.e., where 35 
a time limit baa been made, each as, * within such period if it is not 
redeemed, then it will be youra indeed*, and tbe like atinolatioo, when 
not redeemed, the entire pledge lopeea. Thus tbe clause *wheo tbe 
amOQQt ia doubled* ebould be taken as stated. In the case of 
a conflict with the aesge of tbe S’ifi{ds, bowerer, it should be taken os 40 
25 
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indicative bf jmpUcation of a pAttico!ar.peiiod..of-tima»..~Sacb:>'>ft& 

interpretation, moreover, appeara to be bettor. ...c. -J- 

In regard to the expression pramiyet, Mspsea', Brbaspatil states 
a special rule: *'Wbea the time (for payment) has passed, and interest 
6 has ceased, the creditor shall become the owner of the pledge ; but before 
ten days have elapsed, the debtor is outitted to redeem it”. Vyasa also,. 
"When gold has become doubled on account of the completion of the time* 
in the etipniated period, the creditor becomes tho owner of the pledge,'- 
after waiting, however, for two weeks. ” Here the decision is to be- 
10 reached according as the debtor is well placed or is not well-placed. (dS) 


S'ulapaui 

Yajfiavalkya, -Verse 5B. 

After the amount has become doubled if the pledge is not redeemed 
by the debtor, then it lapses e. g. U becomes the property of the person 
15 advancing the amount. If a period of time has been stipulated by 
himself, then when that la reached, it lapses. Vyasa states a special nile 
" After gold has become doubled, by the completion of the interval under 
the stipulated period, the creditor becomes the owner of the pledge, after 
waiting, however, for three weeks ; during this interval, tho debtor may 
so redeem the pledge by paying the amount’!. .(58), . “ ' 


Yajfiavalkya, Verse 69. , ; . 

There shall be no interest if a pledge for custody be 
used, or one for use be damaged. If a pledge is spoiled 
or destroyed it shall be paid, unless it be by the act 
' 25 of God or the King. 

Mitaksharai-Moreover, gopyadheh, of a pledge for custody, 
c.(?. a copper pan, there shall be no interest, in 
* Pa^ 40. cose of any ase (made thereof).. Although 
the use be slight, even a large (amount of) 
30 interest would be forfeited, as there is a breach of contract. ' So also, 
r/ where the pledge is for possession ' and uj«,. and .the object of' 
enjoyment, such as a bull or a ' copper pan, ■ which is pledged 'with 
interest is damaged i. e. has been rendered unfit for (being ^dealt with 
in)' any transaction, there-js no interest.- This,' k' the ‘cohtWt.' 

1. Oil. XL 25. • ' • - 
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A'pTedge whi'cH has T)€eri spoUeH, riash^ah, *. c./ has undergone 
deterioration e^g. a copper pot &e. on account of a hole or on account ' 
of Us being broken &c. should be made as (it waa) before and 
returned.^ . 'Here a pledge for custodyj if damaged, should be returned 
after it is restored to its former condition. And if it is used also, 5 
even' the interest shall be forfeited. 

A pledge for use if spoiled should be made as (it was) before 
and (then) returned. If it carries mtereat, the interest should be 
given-up. When it is destroyed ». e., has perished entirely, such a 
one also should be paid by paying the’ price. By paying it, he gets 10 
the amount with interest. When he does not pay then (even) the 
principal amount lapses. Vide the text of Narada.*: — “If it is 
destroyed, the principal lapses unless the loss is caused by fate 
or the king. ” Unless it be by fate (superior force; or the king; 
fate, Daivam, t. fire, water, and generally any misfortune &c. 15 

Unless it be without the loss caused by superior force and also by the 
king when it la without any fanlt on his part. In case where the 
destruction is caused by fate or the king, the original principal 
with interest or a fresh pledge should be given by the debtor. Ae 
is said : “ When land is washed o2 by a stream, and also when it la 20 
taken away by the king, another pledge should be given, or the 
amount paid to the creditor, “ Here ‘ washed off bp a stream ' is 
indicative of consequences of a vis major. 


Vuamitrodaya. 

Tajnavalkya, Veise 59. 2 r» 

Ooppid^ehy 'of a’ ptedge for cns<<hty\ each as copper, eilrerdv. 
upabhoge, on being used*, even tboogh very small, trddhih, ‘interest’, 
altboDgb large, no, ‘does not’ accrue, by reason of the transgression of 
the contract. Similarly, sopakArSt *io the case of one for ose* e.g.y in the 
case of a cow &e., where the consideratioa takes the form of eojoymeot 30 
and use, tathA kApite, ‘is so damaged*, 1 . 1 , baa been rendered unfit 
for (being dealt with in) any tranBaclloo, for that pledge there would be 
no iaterest.. 

AbsA/o, ‘spoiled*, by being broken 'or otherwise, has become 
entirely unfit for (being used in) any ttaneaction whatsoorer, tinashlo, 35 


1. Oh. I. 120. 
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I- .*: •• By «ayiiig "deterioration even though carefully- kept’** it 
haa been indicated that the pledge should be -carefully kept by the 
creditor. - . . 


Vlramitrodaya. 

5 yajHaTalkaya.' Verse 60 . 

A'dAeht ‘ of a pledge % airikarondt, ‘ by the acceptance euch a« 
of a' pledge for castody by deltreriog it orer, and of a pledge for use, by 
eoloyment, tiddih, *ia‘the establiehment *, and not merely by the 
writing and other meaoe, vide the test of Karada' : '“A pledge, 
IQ however, haa been declared to be of two kiode, viz., (oO Jnorables aa 
well as (of) immovablee* Doth of these will be deemed to be eetabliahed 
if.tbere ia poaseaaioo, not otberwiae.** - • 

By this, io the text* : Iq the cate of a pledge, a gift, or a sale, 
etC'i the prior alone haa preponderance*'. Proof of potaeaaion ia stronger, 
Ih and the eooclosioo that ia dedoced ia that a prior one without poizeiaIoD» 
however, aUhongh prior ia not atronger. 

Such a pledge, however, raMyamdnopi, * even while earsfnlly 
protected*, if it safTara detarioratioo in course of time, then another pledge 
ebould be placed by the debtor, or the arDOUBt of the debt ahould be 
b’O paid to the creditor. The word Apu * even *, haa the leuie of opposition. 
In the cate of the cow and the like, if it be lost, by a fatal accident, the 
priutipal becomea lost. Here also the uaage of the caste alone is the 
antbority, (01), 


S'ulai^Qi. 

»5 T^Raralkya, Verse 60. 

AdbrS ‘of a pledgo' «ddh«H,‘tht e«lablUhroent, ‘ W by Uie. 
acceptance i. c. by pOMcaslon and nor by mere Intention. SoVyfiia': 
“A pledge Is said to be of two kinds Tit: {of)movabIrs as well as(of) 
immoTablca. Both of these shall Iw deemed to be CfUbllshed if there U 
30 posscs'lon, not otherwise" (60). 


The Author mentions »n exception to the rule* " A pledge 
lapses if doubled. &e. V 

* 1. - Ch.I. lJS. *. Yljfl. II. j;3. Sw* aJwTfi p. tTs” 

3. Tb« ia»e Tfr«e ii aMtgiKd t« Nirada, wliefe' It li fonad at 
1. 18^ 4 . TSjB. II. ft? (abovr). 
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FefM 61 J 

- .V — _ yajnavalkya,-Verse^l. ■ ~ - 

In tHe case of 'a delit contracted on a ^ Charlira 
pledge, the amont must be paid with interest, and in 
the case of a debt contracted on a chattel delivered- as -an’ 
earnest, he shall pay twofold. - - 5 

Mitakshara Oharitram, camiuct i. e. good conduct. 

I^Iedge fay & eharitra is a Charitra pledge. 
Exception to Upon (the strength of) that whatever amount 
the rale that ‘a has been borrowed and kept for self or ^iven 
pledge lapses to another. This is the purport. Belying upon 10 
when the i debt the good faith of the creditor where a thing, 
is doubled. * even though very valuable, has been made over 

by the debtor to the creditor, and only a small 
amount is borrowed, or, where, relying upon the good faith of the 
debtor, the creditor has advanced a large amount to the debtor even 15 
after taking a pledge of a small value, that amount the king should 
cause to be paid with ioterest. The purport is this’ A pledge of 
this sort does not lapse even though the amount is doubled, on the 
other hand the amount only should be paid (to the extent of the) 
double. 20 

Similarly, satyankarakrtam. Kdra (an act) is the same 
thing as) /larnwfl (making)'. The a&x Ohafl (^^)i8 used here to 
denote action. (*Ii^5Adya). Tlie making of truth is ^atyankdrah. 

The augment 5 H. ( mum ) is used under the rule of grammar (6-3. 70) 

9 R. is the augment of ^ and when the word follows.’^ 25 
That which is made by means of a Salyanldra is a SatyanidrAhria. 

This is the meaning intended. IVTien even at the time of offering the 
pledge itself it was agreed thus vit “even when the debt is doubled, ~ 

I am to pay the double amount only, and the pledge is not -to lapse ” 
then the double should be caused to be paid. 30 

“^Page 41. , ^ 1 ... -“f 

Another meaning (is this) Where Chariira itself is the 
pledge if is called a chariira-bandhaia. By the \9orQ^Charttrq 

1. 1 «. ths ^ which h the ezprea9ioa.oi actios, is used !& the abstract 
tense. ^^48 the same as qrWT* ‘ 
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; 'i-v- By flaying ‘‘deterioration 'even though carefully kept''>it 
ha% been indicated that the pledge should be carefully kept by the 
creditor. 


Viramitrodaya- 

c , YajSavalkaya,’ Verse 60. 

. A'dhehi 'of a pledge % eertWandf, ' by the accoptaace % enclt ae 
of a'pledge for castody by detiveriog it orer, and of a pledge .for use, by 
eojoyment, siefefiA,' < is the eatabliahmeat aod not merely by the 
writing and other meana, ?ide the text of Karada' : '' A pledge, 
IQ however, baa been declared to be of. two kinds, viz., (of) jnovablea as 
well as (of) immovablea. Both of these will be deemed to be eetabliahed 
{(.there is poaseasion, not otherwise.*' 

By this, in the text’ t ** In the case of a pledge, a gift, or a sale,’ 
etc., the prior alone has preponderance**. Proof of possession Is stronger, 
16/ and the eooelasioQ that is dedoced ie that a prior one without possession, 
however, althongh prior is not stronger. 

' . Such a pledge, however, rakshyaminopi, ' even while carefully 
protected*, if it eaffera deterioration in course of time, then another pledge 
ahoald be placed by the debtor, or the amount of the debt shonld bo 
itO paid to the creditor. The word Apt, * even ’, has the sense of opposition. 
In the case of the cow and the like, if it he lost, by a fafal accident, the' 
principal’ becomes lost. Here also the usage of the caste alone is the' 
anthority. (fll), “ 

S'ula^ui. ’ ' 

25 ySjfiavalkya, Verse 60- 

Adheh ‘of a pledge' s^dAih/the establishment,’ is by the. 
acceptance t. e. by possession and not by mere Intention. SoVydsa*: 

. “A pledge is said to be of two hinds tU: (of) movables as well 'as(of) 
immovables. Both of these ehall be deemed to be established if there ia 
30 possession, not otherwise” (60). . . , ■ 


The Author mentions an exception to the' rule^ • " A pledge 
lapses if doubled, 4;c. ’// ' ^ 

' ■’ *” l.C Oh.tl.'lSfl, 2. YljR. II.. 23. See above p. 718 

3. The same verse is aaiigncd to Xarads, whete' It is found at , 
Ob'I.ia?. 4. YJjfi. II. 58 (above). ' / 
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YajfiS/Valbya, Verse ^1,- . 

In the case of a debt contracted on a ^ CKarltra 
pledge, the amont must be paid with interest, and in 
the case of a debt contracted on a chattel delivered- as - an ’ 
earnest, he shall pay twofold. - ' 5 

Mitakshara : — Charitram, conduct u e, good conduct. 

Pledge by a chariira is a Charitra pledge. 
Exception to Upon (the strength of) that whatever amount 
the rale that *a has been borrowed and kept for self or given 
pledge lapses to another. This is the purport. Relying upon 10 
when the debt the good faith of the creditor Where s thing, 
is doubled. ’ even though very valuable, has been made over 
by the debtor to the creditor, and only a small 
amount is borrowed, or, where, relying upon the good faith of the 
debtor, the creditor baa advanced a large amount to the debtor even 15 
after taking a pledge of a small value, that amount the king should 
cause to be paid with interest. The pur|)ort is this’ A pledge of 
this sort docs not lapse even though the amount Is doubled, on the 
other hand the amount only should be paid (to the extent of the) 
double. 20 

Similarly, satyankarS'krt&m. Kara (on act) is the same 
thing as) /varnno (making)*. The affix (?^aK (^)is used here to 
denote action. BhUva) The making of trnth is Satyankdrah. 

The augment 5*1 ( mwn ) is used under the rule of grammar (6-.S. TO) 

“ 55 , is the augment of and when the word wk follows ” 25 
That which ts made by means of a SatyanMra is a Satyankdrakrta. 

This is the meaning intended. When even at the time of offering the 
pledge itself it was agreed thus viz “even when the debt is doubled, 

I am to pay the double amount only, end the pledge is not to lapse ” 
then the double should be caused to be paid, ' 3 q 

* Page 41. ■ 

Another meaning (is this) Where Charitra itself is the 
pledge it is called a charitra hundhaka. By the word Charitra 

1. I. ♦. the vn which h the esprnjioo pt eclion, {s ased In th7abitract ' 
i«Bsc. err it the is&se a« vwr. 




IB expressed that unseeQ* yirtae kooTrn as ap{lrva% which is born of b 
bath in the Ganges or of (the performance of) the Agnihotra^. 

Where that ( t. e. the Chariira ) itself is pledged and mdney 
is received, then the donbled amoant iteeif is to be returned^ bat 
0 there is no lapse of the pledge. 

While discnaaiag the pledge, another (kind of loan) is being 
described, satya,nkar&krtailliti. Whatever a thing, such as a ring 
&& has been placed in the hands of another with a view to complete 
the agreement of aale and purcbtse, the double of that thing ahonld 
10 be paid if the agreement is broken. Even there, if the person by 
whom the ring &c. is deposited himself breaks the contract, he should 
give the thing itself. If the other party commits a breach of the 
contract, then a double of the ring &c. itself should be retnroed. 


Viramitrodaya 

16 yajflavalbya, Versa 61. 

Charitrem^ ‘by eSaritra' by good coodncU bandhakam ‘taken 
as a pledge*, by the creditor accepted to bimeelf a thiog of great 
vatue, or of a ralae less than the loan, there the king of the like ehoold 
compel the debtor to pay the Buonat together with iotereet. When the 

20 amount becomes doubled, the pledge lapses. 

Charitrat i e.r religious merit, where Las been male (the subject of) 
a pledge, there the obligation as a debt, of the religious merit does not 
become extinct, but the money most be caused to be paid together with 
the intereet. This is the mesniug. 

25 ' Sa(!/ankdra—**eren when the amoont has doubled itself, the pledge 

will not become yours, but ou the other hand 1 am liable to pay the 
doubled amount itsell’*^ — under auch an agreement when an article la 

r. Mark this term. 31^4 is eomelimes ozprereed q, 3 t^. It is that 
, utvseoD virtue which is a relation tutierindoced, nut before jiosiessed, nnsoen 
but efhcacious to connect the c'.Dseqnenic wi'h its past and remolo ciuaeasd 
to bring about at o distaol period or in onothor world tho relative effect. 
All the Vedic injunctions lajing down the performance of ceremonies 
and litoola which do not bear any direct tangible imit derive force from their 
capaoity to create this 

2. i* the inilistion and muntenance of tho sacred fire by 

offering eblsUoni to it. This U of two kinds: RrV-ordiiiar7,and aniy-occasionai. 



^T'ijhacalkya T MU&kebxr^ — Rt^ittylion of a tjledgt fiat 

Verses 01-S2. J 

pledged ; Dwigu^n pratid&paytt^ *he must be made to pa; the double’ ; 
i.e., otherwiee the pledge lapses. The Sampradajikas; however, coustrue 
it that this has beeo stated b; the Author in regard to a posftioQ 
which arises when for the purpose of facilitating the arraugemeut 
regarding a traoeactiou of a gift or a gale, an article each as a ting (&c. G 
has beeu made over into the haude of the seller, and the seller has 
exceeded the limits of the airangemeot, be should pa; to the buyer the 
double. If, however, the tiauBgresBion is made by the buyer himself, 
then be also should pay double the amount to the seller. (61) 

S'ulapani 10 

Yajuaralkya, Verse 61. 

Chariiryam, ‘ religious merit*, such as the mainteuance of the 
perpetual fire agnthoira, a hath in the Ganges etc. — by pledging that itself 
what has been borrowed, that must be paid back with interest. 

Where a pledge of small value with the UDdertaking ‘Truly I shall 15 
redeem this ” has been given, that in the long period is to be paid back 
double, and must not be sold by the creditor. This is the meaning. 

Chantrabandham is the reading by VisVarfipa (61). 


Yajnavalkya, Verse 62. 

A pledge should be restored to the debtor when he £0 
comes to redeem it, otherwise the creditor would be 
(liable as) a thief. If the creditor be not available, the 
debtor may pay the amount to (a member of) his family 
and take back his pledge. 

Milakshara**— Moreover, upasthitasy a, of one icho ha» 25 
come for redeeming iiia p/edge by paying the 
Itedemption amount, adhirmoktawyah, ihe pledge should 
of ft pledge. be restoredy by the creditor, and it should 
not be detoined oat of a greed for interest. 
Anyatha, othennse, i. e. if »t is not restored, being just in the 30 
position of Stenah, a thief, he would be punishable like a thief. 
When, however, the creditor is absent, after plncing the dhanam, 
flincunt, together with interest kule, in the family, i. e., in the 
hands of his relatives, the debtor should take back bis own pledge. 


26 
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S'filapapi. 

YajBaralbya, Verse 62. 

To a debtor who has come to redeem the pledge, after taking the 
amount together with interest the creditor should release the pledge; 

5 otherwise he would he regarded as a thief. 

If the person who had accepted the pledge he not available, the 
amount should be placed t. e. deposited in his family, and be should get 
back the pledge. (62), 


If, however, the creditor be absent and there are no relatives 
10 of his (who are ready) to take the amount, or when the creditor is 
absent and the debtor wishes to pay the amount by selling the 
pledge, then (the question would be) what should be done ? 
(Anticipating this) the Author says 

Yajnavalltya, Verse 63 (1). 

15 Or appraised at its value at that time the pledge 

will remain there without interest, 

Mitakjhara ; — Tatkaleti, after ascfriaining the value 
which the pledge had at that time, be may deposit the pledge even 
tatra, there, r. e. with the creditor, without interest ; it does not carry 
20 interest thereafter, till the creditor restores the pledge after taking 
the amount or cause tn be paid to the debtor an amount equal to' 
its value. 


When it wos settled at the time of (advancing) the loan that 
* even if the debt were doubled, a double amount only should be 
25 taken, and the pledge should not lapse', then when the debt is 
doubled and the debtor is not near (the question would be) what 
should the creditor do ? Anticipting this, the Author says 
Yajnavalkya, Verse 63 (2). 

(Or the creditor) may sell (the pledge) in the 
30 presence of witnesses even without ( the presence of ) the 
debtor. 

Mitakshara dharanikat vina, mthout the debtor, 
i. e, when the debtor is not presentj the creditor should recover the 
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Vtrttt 62-63. j ' 

amount after vikriya, selling the pledge in the presence of witnesses 
and also of his relatives. 

The word wa, or, is intended to lay down the rule of 
distribution in the optional^ case that would arise. It is in this 
way: When it has not been agreed at the time o£ (advancing) the 5 
loan that ' even if the debt were doubted, the amount only should 
be taken and the pledge should not lapse, ’ then under the text^ ‘ a 
pledge shall lapse when doubled &c. ' the pledge shall lapse. In the 
case of (an express) contract, however, the rale laid down here 
(should be followed). 10 


Viramitrodaya. 
yajfiavalkya, Verses 62 & 63 

To a debtor who has come for payiog off the amonat and redeem 
the pledge AdAih, *tbe pledge', moktatyah, '■ shonld be released by tbe 
creditor, to the debtor, anyaikd, otherwise, tbrongh covetonsDess for 16 
interest, if it js not released, tbe creditor, ttenah ‘ a tbief t.e., 
becomes liable to be paatsbed like & thief. This rule se to obstrnctive 
QOQ*release is to be uoderetood as be has the power^ Tbe general 
exception ciz. “unless it is caused by soperior force or the king’ holds 
everywhere where it is Et to be applied. 20 

Prayojake, * the creditor' i.e., the ooe who advanced the loan, 
asati, 'be not available', r.e., be dead, or has gone abroad, or has become 
an ascetic ; /rn/c, * io the family *, e.c., among these who are entitled to 
take tbe assets of the creditor, to the order commencing with ' the sone 
and the rejt ', dhanam, 'the amoont *, together with interest, nyasya, 25 
'having taken’, t.e., having deposited, bis own ‘pledge he should get hack', 
tdlim Apnuyal. (62). 

If, however, there is uoae whatsoever competent to take the assets 
of the creditor who has gone abroad, tben as evaluated at that time, 
the pledge shall remain tatra, 'there*, f.e., in the bouse of the creditor SO 
advauctog the loan, without (carrying) intereet. The meaning is, that 
when the money is not accepted owing to the fault of the creditor, after 
that time interest will not rnn. 

Z?/5dra7fa/?o, ‘ the debtor *, at the time fixed for the redemption of 
the pledge, is not near at hand, then tbe creditor, sbonTd Bell tbe pledge 25 
1. See note 4 on pp. 708-100 abOTe. 2. Verio, .^5. 

a. », I. it applies when the creditor taking advantsge ol his poiition 
lt> dictate refoso* Jho deUrcry back. . 
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l^Verut C3, 64. 

IQ tbe presenco of witnesses. The rale is, that in such a case afler 
taking (back) his own amoant^ the balance he should deliver over to 
tbe king. Bj tbe use of the word a;>i, * even are included those who 
are entitled to the estate ofthe debtor. (62, 63). 


5 S'ulaiaQi. 

Yajnavalkyn, 'Verae 63. 

If the pledge is, on any account, not given (back) to the debtor, 
then being assessed for its value at that time, it shall remain at that, at 
10 the bouse of the taker of tbe pledge. 

When however, dhdra^ko, * the creator of the pledge ’ is not 
available, then after selling it. the creditor may take his own amount, and 
pass over (the remainder) to the king. (63) 


YajHavalkya, Verse 64. 

15 When, however, a debt under a transaction of 
pledge has become doubled (by the accumulation of interest), 
then the pledge shall be returned afler double the 
principal amount has been received (by tbe creditor) from 
the profits. 

20 Mitakshara Yada, tchen, the amount advanced, 

dwlgunibhfitam, hns become dovbltd, tada, 
The Autbormen- ihen, tadulpanne, /rom iheprojit, ». c., from 
tions a special case the receipts derived from the pledge, tadadhau, 
of a usufructuary after the pledge was made and when dwigUlje, 
25 pledge. a doublet h«» been pravishte, rfceiVfrf, by the 

creditor, the pledge should be restored by the 
creditor. Or if the debt has become doubled without possession 
(being transferred) either on account of nn agreement at. the 
beginning that ‘ when the pledge is delivered and tbe debt has been 
30 doubled you should restore the pledge’, or on occount of some other 
reason the amount bas_ be«>me doubled, then, after the pledge has 
been made over to the creditor for enjoyment, it should be restored 
when the proRta recovered from it make up the doubled amount. If 
more bo enjoyed, tliat too should be restored. This text is intended 
35 to lay down tbe role that a pledge is to be enjoyed only for paying 



Ytfihavalkya *i <£ fft(5*({<vittoRi of usufructuary pledge. §35 

Vine 64. j 

off entirely the original loan together with interest. It ie called in 
popular language a fefUayadhi, a pledge where the liability is 
diminished.^ 

Where, however, it was agreed that possession of the pledge 

was intended only for (securing) the interest, 5 
* Page 42. there even if the amount has increased more 
than the double, the pledge will be used 
only until the payment of the original loan. This very thing has 
been made clear by Brhaspati : “ The debtor shall get back the 
usufrucuary pledge the time for which has been matured or after 10 
paying off the principal amount ; if it has exceeded, then the creditor 
does not get the amount The debtor also will not get back the 
pledge except with mutual consent." The meaning of this text is 
this: That wherein the profits are to be enjoyed is called a 
usufructuory mortgage or pledge. That moreover is twofold, that 15 
which is intended to pay off the original priocipa) together with the 
interest, and the one to pay off interest simply. Of these also, in the 
case of a mortgage which is intended to pay off the original principal 
and the interest, the debtor ehall get back the pledge when the 
lime for (payment of) it becomes matured {Pitrnakslam), i.e., when the 20 
original amount together with the principal has been received by the 
creditor, then the debtor ehall get back the pledge. In the case of 
the pledge which is intended for reduction of the interest only, the 
debtor shall get it back after paying off the principal amount. 
Sdmaha is the same as soma (equal), i.e., equal to the original 25 
principal. The (same) Author mentions an exception to Ibis ■* ‘ if it 
has exceeded without mutual consent^ ft, i.e, the pledge, 
exceeded, ie. has transgressed the limit, i.e. if the profits have 
exceeded even the interest, then the creditor toill not get the amount. 

The creditor does not gat the principal amount, i.e the debtor shall get 30 
back the pledge even without paying the original amount advanced. 

If, however, the pledge has not been exceeded, and is even 
insuffirient for (paying off) the interest, then even after paying off 
the principal, the debtor will not get back the pledge, but will get it 
only after paying away the balance of interest. Again the (same) 35 


1. Cf. tho .^forUium vatltum of English Equity. 



88C 


Viramitrodaya— jMge. 


[ Ydjhavalkj/a 
Veru 64. 

Author mentions on exception to both these rules. The text ' i£ it 
has exceeded, &c.’ has been mentioned as applj'ing in the absence of 
a mutual agreement between the creditor and the debtor. With 
mutual consent, however, even iC the pledge be exceeded, the creditor 
5 may enjoy it until the original principal is paid, and also (on the 
other hand) even it it be insufficient, the debtor gets it back by the 
payment ot the original principal only. 

Here ends the Chapter on the Recovery of Debts. 


Viramitrodayn 

10 The Author states a special rule la the case of a pledge with 

possession* 

Tajuavalkya, Verse 64. 

If ddhu, * a debt under a pledge on account of eojo^ment, 
duigtinidAiiiam, * has become doubled % then when the amonat so 
lb doubled has passed to him, the pledge should be released by the 
creditor. Tbte is the meam'ag. 

This ie what is called a Kikayddhi * a self^eiTaciDg pledge.* This, 
morsoTer, would be so when it bee beeo eo agreed upon bj the creditor, 
as it is bsssd on the same principle as the text of Vishnn* ric. : '*£veo 
20 if the maximum amount of intereet is paid, the mortgaged article, if it 
ie immovable (shall not be returued), unless there he ao agreement to 
that effect.” 

One who is afraid of an illegalitj, sbouid release the pledge; vide 
this text of BrhaspatP: “Where the n«e cf a pledge (is conticued) 
23 after twice the principal has been realised, ( receipt ) of the compoand 
interest and the exaction of the priocipal and interest, that is (called) 
usury, and is reprehensible.” 

' It is also said that except under a special agreement it does not 
carry interest. (64) 

30 Here ends, in the commentary on Y&jaavalkja, 

The Chapter on the Recovery of Debts. 


1, Oh. VI. 7, 


2. Oh. SI. 12, 



l^nidhi and the Nik$1iepa. 
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S'ulapa^i- 

Yajuavalkya, Verse • 64. 

“ When the profits of this reach double the quantity of the amount, 
my pledge is to be released ”, thus saying when a pledge is offered, then 
when from its income double the amount (advanced) has been realized, 5 
then the pledge is to be released and not to be enjoyed. (64) - 


Chapter iV. 


THE LAW OF DEPOSITS. 


Yajnavalkya, Verse 65. 

Property which being: placed in a box is delivered 10 
into the hands of another without beinif described, is called 
a deposit ; (and it) should bs returned in the same condi- 
tion (in which it was when delivered). 

Mitakahara j — A thing which holds the things deposited, 

being different from it, U a Vasana, a 15 
Upanidhi receptacle, e.g., a Karanda, &c. dravyam; 
described. property^ wasanastha, tcAicA is placed tn iV, 
the particulars as to the qaality and the quantity 
of which anakhyaya, is xeilhout being described u e. mentioned, 
and (after it is) sealed, arpyatc, is delivered, in confidence for safe 20 
preservation, anyasya haste, in the hand of another, that property 
is called, aupanidhikam, deposited property. As saysNarada: 

“ That (property) which bsing under a seal is deposited without 
being .counted or known, eboold be known oa an Upanidhi ; 
while it is known as lukshopa where it is counted.” 25 

Pratideyam tathaiva tat, should be returned in the same 
condition. The person with whom it baa been deposited, sbonld 
return t.e, restore it,back to the depositor in the same condition in 
which it was delivered bearing the seals as before. 
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S'ula^Di 

Yajiiavalkya, Verse 65. 

Vdsanam,' a leceptacle* to hold the deposit, such as a casket etc.; 
placed there without detailing Us form, number etc.; what is deposited In 
5 another's hand, that is aupattidhihim, ‘ deposited property That, iatficitn, 
' as it was’, i. e. marked with the seals etc. should be returned. (65) 

The author tDeatlonsan exception to the rale as to restoration 

Yajnavalkya, Verse 66 (1). 

That, however, which has been carried away by 
10 (an act of) the king, Providence, or thieves shall not be 
caused to be restored. 

Mitakshara : — Tam, that, deposit, which was carried away 
rajna daivena, by (an act of) tht king cr hg 
An exception to ProvideMt g. by floods ic. or by thieves, 
15 the rule as to res* taskaraib, and baa (thus) perislud, na dSpyah, 
toratiou of an he shall not^ be eompelled to restore^ Of him with 
upanidhi. whom it was deposited, viz, the creditor, the 

property lost being that of the real owner^ him- 
self, provided it (t. e. the loss) was not brought about’ by fraud. As 
20 eajs Narada* ; — “If a deposit is lost, together with the property of 
the depositary, the loss shall be the depositor's. The same rule shall 
obtain, if the loss has been caused by fate or by the king, unless the 
depositary should have acted fraudulently.” 



1. See also Kftty&jana Verse 69'!. 


2. TLo word D^/tnin here (t&nds for the debtor who is (he real 

owner of the thing depaaited. The meaning is that if r loss takes place under 
the conditions speclGed the loss is that of tha depositor and not of the depositee. 
CL s. 153 of the Indian Contract Act. 

3. Mark the cipression—wreJWiwit^ If it were the object of the Author 
limply to indicate direct fraud on the part of the bailee the expression 

would hare sofficed. Bat the snfBx is purposely used with a 

▼iew to coeer the case not only of direct frand bnt ef any fraud whether 
direct or indirect to which the creditor was a priry. 

4. Oh. ir. 9. 
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Ydjhavt tcya •) 

Veriei 66-C7.J 

The Autbour mentions an exception to the above rule 

Yajnavalfcya, Verse 66 (2). 

When, however, the loss occurs after demand and 
non payment* the depositary should be fined and compelled 
to pay an (amount) equal (to the deposit). 5 

Mitakshara ; — When, margite, demanded, by the owner 
i£ he do not pay, then after that time, even if 
* Page - iS. bhresho, Me foss, ». the destruction occurs on 
account of the king &c., the bailee should be 
made to pay to the owner the amount as determined by (the value 10 
of) the original, as also to the king an equal fine. 

S'ulai^ni. 66. 

Yajfiavalkya, Verse 66- 

If, when demanded and not delivered, iis bhre^ho, ‘loss', t.e. 
destruction, takes place, then be should be made to pay, and also a fine 15 
the king should take for himself. If It is lost owing to the fault of the 
depositor of the bailment, then he himself must par, as 

says Kalyayana’ : “By whosesoever fault is the property lost or is taken 
away, he must be compelled to make good that amount together with 
interest excepting when caused by fate or the king." (66). 20 


The Author mentions a penalty for (wrongful) appropriation. 

Yajfiavalkya, Verse 67 (1). 

If he, (i. B. the bailee) of his own will,’ makes a living, 
he shall be punished, and also made to pay it with the 
increase. 'J5 

■ Mitakshara s —He who, swechchchaya, of ?tis oten tciU 
i. e. without the permission of the owner/ ajlvati, makes a living i. e. 

1. At p. 42. 1. 30 ii ulspniit. It slioutd bo 

2. Verse, S&4. 

3. In ItoiQsn l&w the ujo of a tlung deposited wllLont the consent of 
the owner conalitated /urtua (See Jaetioian Bk. ZV. I. 6.). In Engii&b law 
(Qch OSS 'wfi'uM Cot be larceny witbost tbe Intent to deprive altogether the 
owner of bis property in the deposit. 

4. 1 . «. wltbont ibo content or pemitsloa of the bailor. 

2r 
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1. Ver$« 67. 

appropriates or deala with it by leading (at interest) with a view to 
(make) a profit (out of) the money* deposited, should be fined having 
regard to the extent'of the appropriation and also of the profit (made 
by him); and he should also dapyah, bi made to restore, the deposit 
6 sodayam. together teith the increase, i>- in the case of an upjjropriation, 
together with interest, and in the case of a loan advanced, together 
with the gains realised (in the transaction). The (special) rule of 
interest (in such cases) has been stated by Katyayatia*, ’ " A deposit, 
the balance of interest, (an article) sold, and (the price of) a thing 
10 purchased, it not paid on demand shall bear interest at five per cent.’’ 
This rule moreover, is to be observed where there has been (complete) 
appropriation. In case, however, where it is lost on account of 
neglect or ignorance, the same (Author) has mentioned* a special rule 
viz .' — *' Where the deposit has been appropriated and used up, he 
15 should be made to pay Ot back together) with interast and an equal 
amount if neglected where it (the deposit) has been lost on account 
of ignorance, he should be made to pay a little less.” ' Little less* 
RinehinnyQnam i. e, less by a fourth part. 

The Author extends the role regarding a deposit, to the cases 
20 of YiiehUa &c. 

Yajnavalkya, Verse 6T (2). 

The same law applies in the cases of Yachita, 
Anvahita, Nyasa, Nikshepa, and (such) other kinds (of 
deposits). 

25 Mitakshara: — When, on festive occasions such as a marriage 

&c. clothes, ornaments &c. are begged For and taken away it is 
(called) a Yachitain.* Where a thing is placed in the hands of one, 
and by him also has thereafter (anu) i. e. afterwards further on; bten 
placed in the hands of another with (the_ direction) : “(Please) give 
30 it to the owner " it is (called) an Anvahitam. What is known as 
Nyasa is a delivery to a member of the house in the absence of the 
owner and without* being shown to him, with (the direction) " this 

1. The originiil woril is it msy aUo mean a thing. 

2. Verse, 506. S. Verse, 607. 

4. C{. the Comnodalion ot the Boman Law. 

6. There is a mistake in the print of the text on p, 43, !. 14. The 

correct reading is NjfSm is a secret 

deposit Landed oror to some memher of the hoii«e in the absence of the owner. 
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Verses 6S-07.\ 

is to be made over to the o^vner of the house. ” A delivery In his 
presence, however, is a Nikshepa. 

By the (use of the) word adi, and others, are included cases 
of a deposit Nyaata e.g, of gold &c. in the bands, of a goldsmith 
Ac. for preparing a bracelet &c. as also of mutual bailments' 5 

as e.g. in cases where there occurs a need of each other with 
words “ yon should keep this mine, and I shall beep this yours, ” 
as says Narada* : The same law applies in the case of YSchila, 

Anvdhita and other such deposits, articles made over to an artist, 
iVydsa, and Praiingbisa deposits.” In the case of these t. e. the 10 
Ydehita this very rule i. e, the rule in the case of a deposit, vis. of 
repiyraent &c., should b 2 understood (as being applicable). 

Here ends the Chapter on Deposits. 


Viramitrodaya 

Iq re^^arJ to or de{’09(t, a title at Uw, the Author says 15 

YaJHavalkya, Verses 85, 66, 67. 

Vdsanam, *& receptacle’ such as a esabet or tlie Hbe, fit to 
boll a depositel article; property lyias there, the qaantity tbe., 
(xnd/l/lydy'Z, 'arithoiit beia;; declared’, i.e.r without meotioaiog, angaeya 
Aasts, * io nnotber’s band’, for protection and cat of coofldleDce, or;>yare, 20 
what 'is delivered tadaupauidhikam, * that is called an u^anid^i ' a 
special biod of deposit. 

The j^eoera] characterietics of a nibshepa deposit, however, sboald 
i>e noted as stale 1 by Nar^Jda;* one, oot of coDfideece entrusle 

his own properly with another witbont snspicion, it is called by the wi<e 05 
a depotit, a title of law ”. “ Of a pood family, of goo-l conduct, weJJ- 

vereed in law, and a trj.th-leller,” these and others stated by Mann* 
are only an extension of ((be qoalities for) (he eonfldence beinp reposed* 

There, aupxnidhiknn rfroryam, ‘properly which^bas been deposited 
a* vp-snHh},'* tathnir'z, ‘a-* it was*, ».e., witbool declaring or fODnUng, as 30 

1. A 7’rii/i'iy9/>r li a matsal ballige&t boib parties exebso^xg deporiti 
«itK one another. 

Ch. IL 14. 


5. Cb.II.1, 


4. Cb. VIII. 180. 
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before mftrked bj the eeaU &a., pratideyam, 'is to be returoed* to tbe 
depositor, (fi5) 

There, aa u;7aniV^t, deposit, if either b; tbe kiog, b; PrOTldential 
dispensatioD Bitch aa by fire, or by o thief, (s taken away, io each cases 
5 the acceptor of the deposit is oot to be compelled to make good to tbe 
depositor. 

If, however, when ^eoaght* i.e., demanded by the 

depositor, even then adatUy ‘ if not given*, and in regard to that property 
a loss or deterioration oecure as being caused by the king or 
10 Providence, that upanidM by ite value, to the depositor and an egnal 
amount aa fine to the king, the acceptor must be compelled to pay. By 
the use of the word eha, ‘and aleo*, is included the depositor. ^ 

Steeeh^ayd, 'of bis own will*, and oot with the consent of the 
depositor, (am, 'that*, i.e., the upantdAl, deposit, djhan, 'makes a living 
15 npou’, I'.e , appropriates it by use for making a profit of tbe interest, 
rdJZd dandyak, 'be should be punished by the king* ; tam 'that*, 
upanidAim, 'dipoiii', 90dayam, * together with interest’, he ebouM be 
compelled to pay to tbe depoeitor* 

Here moreover, Eatyayaca' states the rule as to interest: '*A 
“iO deposit, tbe balance of iotereet, the proceeds of aeale, as also 

of a purchase, when being asked for if one does not pay, each carries 
interest at five per cent". 

Manu’ s “What was carried away by thieves, or drowned in water, 
as aleo what was consumed by fire, oue need not pay } provided one does 
:t5 not appropriate any portion.” Collecting together, i.e., taking a little, 
and tbe remainder he deposits elsewhere, or neglects the entire qaantity, 
on the ground 'I am not to be reeponsible for il', then the whole must 
be made good. This is the meaning, Vya»3** ‘‘Where the deposit has 
been appropriated and used up, he should he made to pay it, together 
30 with interest, an I an equal amoaot if oegleeted r where it has been lost 
on account of ignorance, he shonld be made to pay a little less.” 

Manu*: “If by false meaue any man deprives another of his 
property, he along with bia accomplices, shall be publicly punished by 
the varioua modes of corporal chastisementB, VadAa, ' chastisement ’ 

35 such as beating, tcc. 

1. Verse 600. 2. Oh. VIII. 100. 

3. VijRaneiTaro aesigni this text to KStyiysna, while here and in 
FarSlara Medbavn it is assigned to Vyksa. Bee E&tyfiyana Verse, 607, 

4. Oh. VIII. 194, 



r<yfiaraWyo T Vlramttrodava-^^ntraAifam'cfc- 

Verst 6T. J 

Vdc^ita j'c, Ayam, ‘this*, i.e., tha one stated ia connection with the 
tcpanidhi deposit, tidkik, ‘role*, t the procedare, such as the liability 
or the non-liability to pay on occasions affected by the king or fate, 
should he understood in the case of YAchUa and like other kinds of 
deposits. Where, on the occasion of a marriage or like festivity, clothes, 6 
ornaments, etc., are naked for and borrowed on an undertaking for repay- 
ment, that is calle I Tachithm. Anvahitim, when the owner has deposited 
a thing with one, and by that one also, (anu) afterwards deposited further 
on with another under the diraction of the depositor. Nyasa is that 
where without showing to the master of the house, nod even in bis 10 
absence, a deposit with hia people with the words ^(this is) to be made 
over to the master of the hcQse.* Uaoding over an article to an artisan 
for preparing into an ornament, after describing it in his presence and 
giving it over to him is Kikahepa. 

By the use of the word >!*</}, /and like others’ are ioelnded 15 
things bought (but not paid) and tike others mentioned by Gautama*. 

For while etatiog the liablHtiee, noder the text* ‘the sons should 
discharge*, Gautama, says An open deposit, a sealed deposit, a loan 
for ass, an article brought* on hire, and a pledge, when lost withoat 
the fault of the holder, (shall not involve) any blameless person.’ 20 
Aca^rt^am, an article * brought on hire *, t.e., brought by paying a rent. 

When the depositor is available, the deposited article must be 
delivered over to him, eo says Brhaspati* : ** By whomeoevei has an 
article been deposited, and by whatever process, to him and in the some 
manner should it be delivered over to him and not to any other Sr^ 

* Any other *, t'.e., euccessor, each as the sou and like others. 

Manu* : '* He who delivered bifflself, avheo dead, and tbe bailee 
delivers it back to bis successor, be mast not be charged by the kiog, 
nor by tbe cognates of the depositors.” 

Dndef a special agreemeot (to that effect), however, eveu wbeu 30 
tbe depositor i6 living, delivery to the aoccessor may take place in regard 
to the YAchUAh'i, which 1ms been almost described above ; sc says 
Katyayana* : ” After the (stipulated) lime has arrived, and the purpose 
is over, when he does not deliver although asked for, if the article is lost 


1. Oh.XU..38. 2. ChXl. 39. 

5. ai» fJTW.— rrice entirely or partlynot paid for. 

4. Cb. XII. P. 5. Cb. VJll. 187, 6. Verse, CO", 
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or eveu takea away (by &DJ other;, thaa the borrower, ebould take the 
price aod offer it ‘Loaf — even by an act of God. 

Tbaa in the Commentary on Y&jhavalkya ends 
the Chapter on Deposits. 


5 S'nlapaoi. 

Yajnavalkya, Verse 67, 

The Aupanidhi deposit, if the bailee puts to use without the 
consent of the depositor then be should be fined in an equal amount by the 
king, and the amount also should be caused to be paid to the depositot* 
10 together with interest. 

rdffttfnnk, ornaments &c. brought for decoration. Where the right 
of ownership is given it is Nyd-na : "Where through fear of robbers, king, and 
the enemies, and also for deceiving the DSyiidat, a chattel is deposited 
in the house of another man, that is called a Nyn$a" thus characterised 
15 by Brhaspati', "Where one's property, out of confidence one deposits 
with another without any suspicion, that is called 2iik!>hepa by the wise" 
thus stated by Naradal In regard to these also, the rule vi& "He is 
not to be made to pay what is taken away by you," is to be understood to 
apply. Vyasa* states a special rule: "Where tbe deposit has been 
SO appropriated, he should be made to pay (it back together) with Interest, 
and an equal amount if neglected ; where it has been lost on account 
of ignorance he should be made to pay a little lesR." 

Here ends the Chapter on Deposits. 


Chapter V. 

25 OF THE WITNESSES. 

It has been said above* that ‘evidence has been laid down to 
consist of a writing, possession, aud witnesses. ’ Of these, 
( the law as to ) possession lias been examined. Now begins an 
examination of the nature of (the niles of law as to) witnesses. 

1. Oh. SII.2. 2 Oh. II. 1. 

a. See note 3 on p. 842 above. 

4. Yujn. II. Verw, S2, p. 743 11. 28-13, 
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One becomes a (proper) witness by hU actually having seen 
or beard (a thing), as says Manu* : — " W^itness 
Characteristics Evidence is admissible if (it is) in accordance witH 
of witness. what has actually been seen or heard (by the 

witness). ” Such a witness, moreover, is of two 5 
kinds, appointed and unappolnted. When marked as a witness, he is 
called an appointed, and when not marked, an 
Kinds of unappointed. Of these the appointed is of 

witnesses. five’ kinds and the nnappoiated of sis:, and thus 

these witnesses are of eleven kinds. As soys 30 
Narada’: — "Eleven varieties of witnesses are distinguished in law 
by the learned. Five of them are known as appointed, and the 
other Six os unappointed. Their (further) classification has also 
been indicited by the same Author* : — A subscribing witness, one 
who has been reminded, n casual witness, a secret witness, an indirect 15 
witness, these are the five sorts of appointed witnesses ”, 

* Page 44. 

Katyayana^ has described the cbarncteristics of the 
subscribing and other witnesses (thus) •• One who was invited by 
the claimant^ himself ond who has been entered into the document, is SO 
culled a subscribing witness, and who has been made to remember 
without the document (being sliown to him) (371)*’ The Sani© 
Author has explained the meaning of the expression * Made to 
remember without the document’ (fiiuaritah patrakddrte ) thus: 

" He, moreover, who for the purpose of establishing a transaction, 25 
is reminded again nnvl again by the claimant after (his) having seen 
(the document evidencing) the transaction is called here a witness 
* icho has Oeen remindfd ' {372).** He, however, who living arrived 
by chance, has been made (to subscribe as) a witness is a nistial 
teitness. The same Author has pointed’ out n distinction among 30 

IT'ciu VIII. 74^ 

2. litre there it an error la Iba print in the Eansfert test on p. 43. 1.2S. 

It elionld be <i5r fn: qriiu: Jif au 

3. Ch. I. 149. 4» ‘ Namda Cb. I. IT'O. 

5, Verse*. 371-375. 

6. '.nil — tie party who set# np a claia. 


7. Verse, 373. 
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these witnesses even when thej have not subscribed to the document : 
“ One (specially) called on the occasion, and one who had gone 
(merely) by chance, these two (kinds of) witnesses can estabJish the 
claim o£ the platntiS, although they are not entered . into the 
5. document (.373)*’. Moreover: “He is called a secret icitness who 
while remaining concealed, has been made to hear distinctly the words’ 
of the defendant by the plaintiff for establishing his claim (374)’’ 
And *' He is called an Indirest teUnees who, either from direct or 
hearsay knowledge corroborates broadly the statements of (actual) 
10 witnesses (375). ” 

Narada' has also pointed out the six kinds of the 
unappoInted (witnesses): “The village, a judge, a king; one 
commissioned^ for (special) duties by the disputants, and one deputed 
by the claimant. In family quarrels, members of the family shall 
15 (also) be witnesses.’’ Tiie mention of ‘a judge ’ is indicative liy 
implication also of 'a writer’ and *a Sal‘hyn^\ “Tbe writerb the judge, 
the S'aJAyda have, in order, been laid down as witnesses when the 
case is under investigation by tbe king. “ 


Such witnesses ; of what kind and how many will (these) be ?. 
SO (Anticipating such n question) the Author says 

Yajnavalkya, Verses 68, 69. 

Men devoted to religions austerities, men liberally 
disposed, men of high families, truthful men, men (chiefly) 
devoted to religious observances, straightforward men 
25 men blessed with sons, and men possessed of wealth (68) 

‘ are to be known as competent witnesses, (provided 
they are) not- less than three, and devoted to the’ 
performance of STauta^ and Smarta rites ; each respectively 

1. Ob. I. 151-162. 

2. v: ’ is another reoding &; Dr. Jolly translatea 
a os'* oDo acqntintcd ivitb tbo aflsitt of Uio Iwo parlies. ” 

3. Soo p. 636 o. 4 aboTO. 

‘ ,'4. Kityiyana, Verse. S6S. 

6. Srauta and Bmllrfft rites are those laid down In the §r»»ti and the 
Pmrtis. See Yftjusyalka AcL.ira. Verso 97 and VlifiSneswara’s prefatory 
remarks thereon, pp. 2C7-SCS abore. 
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according to their caste or class, or all for all (castes and 
classes). 

Mitakshara Tapswinah, men denoled to reUgiotis 
austerities i. e. habitually devoted etc.; danas'ilah, lihrally disposedf 
i. e. devoted to making donations ; kulinah, of high families, 5 
i. e. born in high familiea ; satyawadlnah, truthful, i. e. having a 
character for truth'Speakmg ; dharmapradhanah, devoted to 
religious observances, and not to observances actuated by Ariha} and 
K&ma ; rjavah, straiV/bncard, not crooked ; putrawantah, blessed 
tcith sons, i. e. with living sons ; dhaJianvitah, possessed ofieealtk, i.e. 10 
possessed of considerable wealth such as gold etc. 5 S'rautaSraarta- 
kriyaparah, devoted to the performance of s'rauta and smdrCu 
riles, i. e. devoted to the performonce of ordinary and special rites. 

Men of this description, tryavarah, not less than three, 

. are (accepted as) competent witnesses- Those 15 

The number of than whom three will not be below i. c. less, are 
wUneasea. tryavarah, men not less than three i. e. men 

who are not on this side of (the number) three. 

The meaning ia, that for more than this, their number would be 
nccording to the r<jqairecnents. Without goiug outside the caste, is 20 
according to caste, yathajati. Castes such as Af'irdhdvasiklrd 
and others born of descending^ or ascending unions. Among these, 
for the MC^hdvasiktas, the witnesses shall be the Aftirdhavasiklas. The 
same (rulej^ should be observed with reference to the .lm&n.'>hfAas and 
others. 25 

1. Tlte lliree pHru!hirthi§— ends Bud aims of all worldl;^ 
aro Dhartna^ Arthn and Kvna, tLe aecuriog of roHgloQ:!, pcoucisrr, and 
porsocal advantages. 

2- ( MurdbSTssikta ) — see lie * eToInllon of enstes * as given 

in Yajti, AcliatSdliyslya, Vetics 00-90 pages 241-SCr above. The issue 
begotten by a Drkhraana on a K;hatriyS wife is calle^l dfurdh^TtiiHla. Yajn, 
AcliSnt. 01. 

3. <*. *■ tbe issue of the nnioa of the male of a Eigber class svitli 

tbo female of % lo'iver class. These have been indicaUd in Verses 01 and US 
of the Acbiradhrl.sn of Yijijavalkya, pages J48-S51. Xho coDtrary of Ihls . 
term is { rratilomais ) tlic issno of an inveuo ntion i.t. tLe Cnioi: 

of lha male of a lower order witU the female from a bivbcr order. Bee Verses 
( 03-05 ) Do. Do { pages 252-260 ). 

28 
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Not going beyond the class is according to the -doss, 
yatha>van.iam. Clasiee, sach as the Brabmains and others. Here, in 
cases of Brdhmanas, Br^boianas alone of the specified description and 
number can be witnesses. The aame (rule) shonld be observed in 
5 the case of K.^hatny&s and others. Similarly, in cases concerning 
women, women alone can give evidence. As says MaHU* \ 
“ Women should give evidence tor women 

In the absence of persons of the same caste or class all t. e. 
the ilitrdh&msiitas and Br&hmanas &c. will become (proper) 
10 witnesses in the cases of all*, e. Mtirdhdvasiklas &c, Br&Jxmanas and 
others. 

In the absence of witnesses of the aforesaid description, in 
order to establish the rule that others for wljom there is no objection 
may be (accepted as) witnesses, it is necessary to mention those who 
15 are not (fit to be) witnesses. These have been pointed out by 
Narada* as of five sorts : — “ The incompetent witnesses, too, have in 
law^ books been mentioned by the learned to bo of five sorts ; {viz. 
witnesses who are incompetent) on account of a (spccla') text of law, 
on account of depravity, of contradiction, on account of a voluntary 
20 deposition, or of an intervening death. ” 

It may be asked wliat witnesses again are incompetent under 
•A special text ? So the (same) nutlior' says: ** Learned Brahmajias, 
hermits, aged persona as also ascetics and others, are incompetent 
(as) witnesses under a special te.xt of law ; and no (special*) reason 
25 is given for this (rule). ” Hermits t. e. WAnaprasthas^. By the 
term Adi, and others, arc included tliose who have any dispute (at 
law) with the father or (such) others. As says S'ailkha : " Persons 

1. Oh, Vill-es. Ch:I. 167. . 

3. ‘ ’ is another reading &c. ** In tbii law " 

4, A'oradfl Cli. I, 158. 

6. The reason why the persona referred to in this paragraph are 
eruloiled seems to Uu in their entire lennnciation of earthly interests, which 
render them nnfit to appear l» a court of justice. Of. hlanu VIII. 65 — 
Vr. Jolly. 

6. One in the third stage of life, the four akages being rngfr^, 

& 9sin«- 
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having a dispute (at hw) with the father, resident students at the 
preceptor’s home, aacetics, hermits, and the Nirgranthas^ are 
incompetent (to be) witnesses. ” 

Persons unfit to be witnesses on account of depravity have 
been pointed out (by him^) thus •• “ Thieves, robbers, dangerous 5 
characters, gamblers, and rogues^ are incompetent (as) witnesses on 
account of depravity ; there is no truth (to be found) in them. *’ 
Dangerous characters (chandlh) » «. of excitable temper. Gamblers 
i. e. those engaging (themselves) in gambling. 

The same Author* has pointed out the nature of witnesses 10 
incompetent on account of contradiction : “ Should one of the 
witnesses entered on record or stimmoned by a party depose to a 
falsehood, all of them become incompetent (as) witnesses on account 
of a Contradiction”. 

Similarly the nature of a Sioayamukti or a volunteer witness 15 
has been described^ s " A volunteer witness is he, who without being 
appointed to be a witness, comes of his own accord to make a 
statement, (and) is termed a spy in the law*books } be does not 
deserve to bear testimony. ” 

The characteristics of a witness (rendered) incompetent on 20 
account of intervening decease have been given thus^ : “ When a 
claim has to be proved, and the claimant is not in existence, for 
whom can (any person) be.ir testimony ? And so such a person 
is an incompetent witness by reason of intervening decease. ” t. e. 
either by the plaintiff or the defendant, — who has to prove a 25 
(particular) claim ( by informing his witness ) thns ' ‘ you shall be 
my witness for this claim'’; when such a one — i. e. either the pJamtiff or 

1. ( Nircrantbn )—J'ret from *1) Ht* ©r biadraocei*— a saint or 

doTOtee who has reooanced all wordlr Altacbmcnis, and wanders aboat naked 
and lives as a bemit. The terra lias also tli« following znesnlngs : — an Idiot, a 
fool, or a gornMer ; ‘witUoat a rcstndnl*. This term Is also osed nt times In 
reference to Jain or Csdbist monks — a fact eWdcnclng a particnlar attitade 
towards this sect at one time. Kurada Oh. t. 160. 

3. is another reading: assassins. 

4. This text is assigned to A'ary« 5 «RO by Ibo Aetbor of the rrTVfTffja. 
fteo Verso 359 K(ne. 

5. A'arndt 1. 101. 


C. Jiiirai.a Ob. I. 1C2. 
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the defendant is not in existence i. e. is dead, and the claim has not 
been proved, in what claim or for whose behalf should one bear 
testimony as a witness ? and thus one ceases to be n witness, on 
account of intervening decease. 

5 Where, however, the sous have been told by tlieir father at 

the time of death or even while he was in (sound) health, that in 
such and such a claim, such and each persons will be witnesses, in 
such a case one can be a compenteut witness even though there has 
been an intervening decease. As says Narada : A witness 
10 becomes incompetent on account of intervening decease, unless he 
has been named by the dying man, ” And also, “ Where a witness 
has been named by one while (perfectly) free from any disease in a 
claim which is in accordance with the law, even if the claimant die, 
the witness (still) continues to be (a competent) witness in claims such 
15 as for the six binds of properly vh. AnvShila and others. ” 


STilapaoi. 

Yajfiaralkya, Verse 68. 

Pjavo, ‘straishtforward,* i. e. not crooked. Of this kind should 
the witnesses bo ; should be understood. Thus is the connection with what 
SO will be stated hereafter. 


S'iilapaQi. 

Yajuavalkya, Verse 6B. 

Three is the least i. e. lowest number of whom ate Iryaimrdh, 
‘ not less than three The meaning h that they shall be not less than 
25 three. '.iccorcUng to the caste &c.’; to whichever caste one 

may belong, of that caste shall his witnesses bo ; so, of a touchable caste, 
a touchable. Or in the case of oil, all may be witnesses, since Manu, 
has observed: “Witness evidence Is admissible If (it is) in accordance 
with what has actually been seen or beard (by the witness)*’ This’ 
30 moreover, is indicative as applicable as a means (of evidence)— the 
moaning Is one is admissible as a witness who has evidence regarding the 
subject matter fn dispute 


1. Ch, VIII. 74. 
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The Author mentions those who are incompetant* witnesses 

Yajnavalkya, Verses 70, 71. 

A woman, a minor, an old man, a rogne, an 
intoxicated person, one violent, one against whom an 
accusation has been brought, a stage-dancer, a heretic, 5 
a forger, one deformed (70). 

One degraded, a relative, one having an interest in 
the subject-matter (of the suit), an ally, an enemy, a thief, 
a desperado, one who has been found guilty, an outcast, 
and the like others are incompetent witnesses. lO 

Mitakshara : — Stri, a woman, is well known ; balah, a 
minors one who haa not attained (the age of) capacity ; vrddhah, 
an oU man, one who is above eighty. The use of the term vrddha 
is indicative also of others e. g. learned B/Hhmanas etc- for whom 
there is a (special) prohibition in the texts* ; kitavah, a rogue, one who 15 
gambles with the dice ; mattab, an intoxicated person, i. e. by 
drinking etc. ; unmattah, one violent i. e. one possessed by an evil 
spirit j abhis'astah, one against whom an ocensniion is If ought, ». e. 
against whom a charge is pending, such as of killing a Brilnnana 
etc. j rangavatarl, a stnge-^danw, i. r. a professional actor ; 20 
pakhaijdinah, heretics, such as Nirgranthas* and others ; kutakyt, 
a forger, i. e. one who makes false docaraents etc t vikalcndriyah, 
one rfr/ermeti e, g, without an ear etc ; patitah, one degraded, such 
as ft Brfthmana-killer etc. ; Uptah, a relatii^ i. e. a friendly relative; 
arthasambandhi, one having an interest in the subject matter {of the 25 
suit), L e. the subject matter of the suit which is under investigation ; 
sahayah, an ally, i. e. a partner; rip^h, an enemy, an 
opponent ; taskarah, a thief, a robber ; sahasi, a desperado, one 
menacing (others) by the (sheer) force of his strength; 
drs'htedOshah, one trho has been found guifty, i. e. who has been 30 

1. Tbero Is a laiilakc 3n thepliat of tbe text at p, 45 1. 18. for 
niTTni ittKi 

5*. s.^.ilann.Vin. 64-67. Uitada. I. 157-171. 

Z. Jsin Or Bndbist inosk. 8ee note on p. S49. aboTo. See also the 
MUrikjhsTi on Tiin U. 19? a regard l 
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found out as having told an untruth; nlrdhutab, an ouleasl^, one 
abandoned by bis relatives. 

By the use of the term Adya, ‘ nnd others are also included 
others who have been mentioned in other Smrtis^ os ■ incompetent 
5 witnesses on account of depravity, contradiction, volunteering a 
deposition, or of intervening decease. These (as also) a woman, 
a minor &c. are not fit to be witnesses. ■ 

* Page 46. 


S'ulapani. 

10 YSjfiavalkya, Verses 70, 71. 

These, t. e. women &c. although possessing the aforestated 
qualifications must not be admitted. Kilavnh, ‘a rogue’, one who starts 
belting. iJanffdiuMra. 'a stage dancer’, ».e. one who maintains himself 
upon the stage. S'Uia$i, ’a desperado*, one who commits thoughtless 
15 acta ; dfO’ihtadoffKik, ‘one who has been found gui]t.r*, t. e. is elsewhere ; 
nirdMlak>, ‘an outcasts one who has been banished from the village. 
By the use of the word lidifo, ’and others’, are included, the Srotn't/aa, 
ascetics, and others stated in other Smrtts. (70, 71). 


‘‘Witnesses are known to be not less than three”*; the Author 
20 mentions an exception to this text 

Yajnavalkya, Vei^e 72 (1). 

approved of both parties, even one person 
becomes a (sufficient) witness, if he is conversant with his 
duties. 

25 Mitakfhara !*"Dhamiavit, one is said to be conversant 

uUh his duties, who performs the ordinary and 
About 0 wit- special rites after (properly) understanding them, 
ness sole. Such a one, even if alone, is a (sufficient) 

witness, ubhnyanumatah, tchen approved 
30 of both parties. By the force of the word apl, even, even 
two (would do). Although under the text*: ‘Devoted to the 

1. *. g, fee NSiads. I. Ift7 See 848. p. 18-20, aboTe. 

2. Verge CO above p. 848 1, 26, 3, YfijSavalkya II CO p. 840 1. 27, 



TSJiiavaikva I Vlfaniit«»d»ya— cAar/^es. oga 

Verts 7S. J 

performance of the S^rau^a and the Smdr^ rites the (condition 
regarding the) observation of duties holds equally even in the case of 
more than three persons, still these are admissible as (competent) 
witnesses even in the absence of a consent from both sides, while a 
single witness or two are accepted as sufficient only with the 5 
consent of both (parties), and thus the use of the expression (^ryavara*) 

'.not less than three’ has a purpoae.'T(^^ - 


The Author mentions an exception to the texti’ "men 
devoted to religious austerities, men Uberaliy disposed &c. '* 

Yajriavalkya, Verse 72 (2) 10 

In the cases of adultery, theft, insult, and a 
Sahasa (a heinous offence), any person may be a witness- 
Mit^ksharS- Sangrahapa, aM^ry, and otJjer offences 
the characteristics of which will be mentioned 
In cases of later on^ la these cases all persons, whether Id 
theft and other prohibited by special text or wanting in the 
proceedings e^en special qualities of austerities, are competent, 
persons (specially) But here also, the persons who are incapacitated 
prohibited may be from being witnesses on account of depravity, 
accepted as wit* of contradiction, or on account of a volunteered 20 
nesses. statement, are not acceptable as witnesses, the 

cause (of incapacity) vh, the absence of 
(truthfulness) &c. being also applicable here. 

Although on account of the text^ : '* JIanslaughter, robbery, 
an indeceleat assault upon another man’s wife, and the two species 25 
of insult, such are the four kinds of Heinous offences, adultery with 
women, robbery, and assault are rcg.jrded as heinous offences, still, 
these very offences become heinous when they are committed in public 
(by the offender) in mere brute force, while when committed in 
secret they are designated by the words adultery &c. and beuce they 30 
have been distinctly mentioned in addition to the Sclhasa (or Heinous 
offences). 


t. Yijfi. II. 69.p. 84« 

3. OINitadft. CU. XII.2. 


2. S« Verse CS. 
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Viramitrodaya. 

‘Evidence has been laid down to consist of a writing, possession, 
and witnesses’ so has been stated above* Of these, possession has been 
discussed. Now the Author diseussea the law about witnesses bj an 
5 entire Chapter 

Yajnayalkya, Verses 68,69,70,71,72,73. 

Tapaswimh, 'men devoted to religious -austerities’, t. e. as a 
matter of habit devote! to austerities ; ddmiildh, ‘liberally disposed’, i. e. 
devoted to making donations ; AuUndh, ‘of high families’, t. e. born 
10 of families free from any taint of mixture &c. ; satt/atddinah, ‘truthful 
men’, i. e. having a character for tfulh-telliDg ; dharmapradhdndh, 
‘devoted to religious observances’, {. e. whose principal objective is 
religion ? .jyaraA, ‘straightforward*, I. not crooked-minded. (68). 

Those, ( the number ) of whom three is a lower degree are 
15 tryanvifdA, ‘not less than three’. Kirfe the text of Brhaspati* » “Nine, 
seven, or five, should they be; as also four, or three also”, ^raula 
performance, such as the maiutenaoce of the perpetual fire ike ; a Smdrta 
performance, such as the performance of the Sandhyd worship and the 
like ] one ever alert on their performance, and performing these every 
20 day } yatkdjdli, ‘according to osste’, t. in accordance with the castes { 
thus the oanetasion is that for the MdrdiAtati&(d$, the d/ilrrfdarasiAfas] 
(ot the Amidaii(das, ib« Amidsif^as (o be witnesses; for the women, 
women to be witnesses. 

In the absence of those of one’s own caste or of one’s own 
25 class, in the case of all disputants, all i. e. the .UdrdA&tasiktaa ikc., 
as also Bt&htuanas Ac., who have beeo slated to be witnesses, in the 
Sortis of Muqu and others, abould be regarded as proper witnesses. (69). 

Women Ac., however, are not (proper) witnesses. Sdlah^ ‘a 
minor’, one below the age of sixteen; crtWAo, ‘old’, more than eighty 
30 years of age ; Ailaiak, 'a rogue*, one who habitually gambles with dice • 
matlah, ‘intoxicated’, by spiritoone liquor Ac. ; unmattah, ‘violent’, such as 
by madness Ac.; abhiiasCO, ‘poesoaseil’* <. e. on account of the curse of 
Bfdhmicide Ac. : ranydcardr/, ‘ a etagc-dancer’, «. e. an actor ; pdkAandi^ 
‘a heretic’ i. e. one outside the orbit of the Vedic* religion ; /l-ijra/l-yf, ‘a 
35 forger’, one whose dealings are always fraudulent; eUatendriyah ‘one 
deformed’, i' «, without an eye, car Ac. (70). 

1. Yijn. II. 22 p. 745 11, 10-18. 2. Oh, VII. 16. 
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Fatito, ‘degraded,’ such as a Br&hmicide &c. $ dptah, ‘a relation,’ 
‘relative’, ». e. a friendly relative ; ariAasambandhi, ‘interested in the 
sabject>matter’ i. e. of the sabject-matter in dispute ; sahdyah, ‘an 
ally’, t. e, one who is helping the diapataot ; ripuh, ‘enemy’, i. e, enemy 
of the disputant; tdskirahy *a thief’, a robber; ‘a desperado*,, 5 

one who wilfully causes murder &e. ; dfiehtadosko^ 'one who has been 
ioQQd gnilty,’ t. e. one who baa been fonnd to have told a lie in another 
litigation ; nirdhdtd}^ ‘an outcaate*, i. e. who has been ontcanted from 
the family. By the nee of the word ddpa, ‘and like others’, are included, 
the Vedic scholar, the ascetic &c. (71). 10 

The Author mentions an ezeeption to the rule* ‘not less than 
i\it69*i^uhhaydnumatah, ‘with the consent of both* kc. by both /. e. by tbo 
plaintiff and the defendant, agreed to ; sncb a one. VAarmavUt ‘hnoning 
tbe dhaima’, is the necessary attribute in common to all the witnesses. 

Such a one of this qualidcation, ekopt^, ‘even'ooe,’ is a sufficient witness. 15’ 

The Author meutiona an exception to tho rule’ stated in ‘women, 
minors etc.* 

Sangnxkine, ‘adultery’ ». e. adultery with women; theft, pirushyst 
‘insalt’, such as the abusive iosaU, defamation; adhasSt ‘in a heinous 
offence,’ snob as nsan^slanghter and the Uhe; tartah, ‘all’, I’.e. even women 20 
and tbs rest devoid of the qaaliBcations for a witness as aforestated', 
become admissible as witnesses. This is the meaning. 

By the use of tbe word cAi, ‘and also’, are inclnded peraons 
possessing other qualificatioos as stated by Mann and others, and as 
implied in the word Ji^eyd, ‘shonli be known’. By tbe nae of tbe 26 
word fu, ‘however’, the anther specially marks the iocompetency as 
witnesses of ascetics as distinguished from women and others owing 
to their not being possessed of tbe slated qaaliScatioos. By tbe nse 
of tbe word api, ‘even’, are inclnded those stated in the text of Brhaspati: 
“Both these learned men in the Vedas may be accepted". Here, tbe 30 
witnesses added by inclusion by the word loi, ‘or’, and included by the 
word ddya, ‘and like others’, are particnlarly stated as established. 

There by tbe efforts of the parties, witnesses mentiooed in tbe lists and 
as set out in treatises are the best, viz. those working for the benefit of 
(the members of) all tbe rarnss, bhowing alt tbe laws, unaffected by 35 
( motives of) avarice, by habit observing tbe rales of parity, both 
external and internal.. 


1. Verso «9. 
29 
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Iq this coDDOctioD Brhaspati' Bays : ** A eabscribiag witoeaa, one 
cansed to be written, a secret wUoess, one who has been reminded, 
a member of the family, a measeoger, a epontaneons witness, an 
indirect witness, a stranger who baa ( accidentally ) witnessed the 
5 deed (1). The king, the presiding judge, so also the Tillage— tbne 
have the twelve kinds of witnesses been declared. I will now 
declare their diatinctive charaeterietlcs precis^y in order (2).' One' 
by whom his own caste has been written, sad by whom his own 
and the father’s name, as also the place of residence has been written, 
10 be shonld be known as a ^sabacriblng witness,’ LiAMlah (3). ' One who 
has been entered by the plaiatiCfin execnting a contract of loan or a like 
other transaction together with the details of the agreement is called a wit- 
ness 'cansed to be written,’ Leihitah (4). He, who being concealed behind 
a partition wall is made to listen to the declarations of the debtor, and 
lo ezpoeea the falsity of the denial by stating in detail what had happened 
is known as 'a secret witness,’ OUdhah (6). One whoafter being invited 
was made a witness ia a transaction of loan, deposit, porcbaae, or the like, 
and is repeatedly reminded of it, is termed 'a witness' reminded’ 
Smdritah (0). One by whom in the matter of partition, gift, or sale, the 
20 commanlty is advised, who is on terms of eqnality with both parties, 
and who knows the law, each a one is called ‘a family witness,*'' 
Auly(iA(7). One who being commissioned, bears the statements of the 
plaintiff and the defendant, who is approved of both, and is a respectable 
msn, is called a 'mesaenger witness,’ I?illaiah (8). One who, while a 
2b cause is being inveatigateJ, appeare of bis own accord and declares that 
he has witnessed the transaction is called ‘a spontaneous wituess,' 
yddfeHeJihiiah (9). A witness who when he is about to' go abroad, or 
is lying on a death>bed, commnnicates to another what he had heard is 
called ‘an indirect withees,’ £7rrarasdils^>'.. (10). He is also' called 'an 
30 indirect witness’ who repeats, from his own hearing or from hearsay, 
the previous statements of actnal witnesses (11). One in whom both 
have placed their trust, or have communicated the business ehonld be 
known as 'a secret witness,’ G’u<i^acMrt( as also one who ia in the midst 
of the transaction (12). Where the statements of the plaintiff and the 
35 defendant have been heard by the king biniseir, be himself may become 
a witnesa .when there is a dispote between the two (13). If after a 
snit has been decided, a fresh trial sbonld take place, the. Chief Judge 
together with the assessors, may act as witnesses there, but not in any 
other case (14). Where there has been a damage or destrnction of 

1. Chariot VIL 1-15. 
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the boandai; line aroaad» in each a case even withoat being specially 
appointedt the Tillage may no donbt be.a wjtcesa (15)’\ 

Witbont fipecifying the distioctloa of a subscribing witness and a 
witness cansed to be written, eieven kinds of witnessess have been 
mentioned by Narada. 5 

How those who ate incompetent to give testimony; One learned 
in the Vedas, a hermit, an ascetic^ The enraged, a hunter, a slave, one 
not having faith in Taidic ritaals, the oilman, the blunderer, the village 
priest, one eating at one man^s place, the wanderer, the cognate, the egnate, 
one proceeding on a holy pilgrimage, one proceeding on a sea voyage, the 10 
•grocer, one defective, one devoid of a regnlar course of daily conduct, the 
impotent, the dancer, one directing in a dance, the Vi&tya, a deserter 
of hU wife, one who hasdisiJarJecl the (eacrei) Fire, one sacrificingforthe 
oDSacrifieeable, one living on poisons, a 8oake*charmer, the polBoner, the 
iocandiary, the plonghman, the ^hdra, one declared to be unfit, one who 15 
has committed a sin of a lower order, one ertremely dejected, one 
habitually performing acts opposed to the Yedas, one who baa cast oiT 
his own duty, a twiee«bora on whom the ceremony of retirement’ fropi 
the preceptor’s home is not performed, tbo dull lu iatelect, the eesamuiS' 
vendor, one causing deceit, one possessed by an evil spirit, a kioj>liater, SO 
the astrologer, one Impreoatiog careee on others, one with a defective '' 
limb, ~a libertine, one with crocked nails, ooe whoso leetb are rotten, a 
leper, a treacherona friend, the rogne, the viotner, the aoroerer, the 
covetous, 0D9 fierce in action, one opposed to the S’renis, and Ganas, the 
idobmaker, one begging by making tbo-bnll perform, one inventing falae 25 
.reltgloos and rales cf coodcct, ao ,apostated ascetic, the royal 
personage, the seller of the flesh and bones of men and beasts, and of 
honey, milk, water, ghee and also of the Yedaa ; the asnrer, one engaged 
in unlertakiog causing dieseostooe, the. villaio, s low servant, one 
^.engagel in a dispute with bis .father, sod one cansing matnal dissenpion. 30 
There Karada' says: “The iocompetent witnesses also baye-in tl^e 
<-Iaw*book8 been declared by wise men to be of five sorts, viz,, (1) under 
. a text, on account of (2) depravity, (3) of contradiction, (4). of a voluntary ; 

etatemeot, and (5) of Intervening decease (157). The S'rotriyas and the like 
, on.acconot ofa text} the thieves aod the like, on aceonntpf depravity} 35 
^and : on account of contradction, where in a init there is mntaal 
. inconsiatenoy among the witnesses* If among the witnesses summoned by 
, the king in an iaToaligattoo of a cause the etatements difier, these are i 
rendered tDCompeteat 00 account of eontradictios (IdO). A voluoteeriog 


rltnal tennlnatlsg the atudy. 
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witDOBB is one who without beiug Appoiuted comes of hia own will and 
speaks (lOl), and a witness on account or an interreoing decease {b one 
when the plaintifT is dead withont bis being aiQrmed.” 

The S'rotrijsssnd the like who owing to their ioteoeire application 
5 to the Yedic stud; being likel; to be forgetfal about the facta of the cause 
in dispute, the; should not be made vUoeasea. If not made, hut if the; 
know, the; certainl; baencne good witnesses. So it has been said ** Doth 
these S'rotriyaa ehonld he accepted.** 

He fuither elaborates the S'rotrii/a», etc. : ** The iSVotriyas, 
10 devotees, age 1 perBone, and these men who have become ascetics, these 
are declared as incompetent witnesses onJer a text, here no reason has 
been given ” (IfiS). 

If a creditor while in anticipation of impending death has stated to 
his relations that each and snch a person knows that a debtor trnl; owes 
15 the amount, such a one becomes an admieeible witness even with an 
intervening death. When the creditor is dead, and bis sons being 
ignorant, a canee bad not been put forth, for the reason, "Who mnj 
the witness be*' ?, tbss one fe an Incompetent witness on accoant of 
intervening death. Here in the absence of a competent witness, an 
30 incompetent, or a prohibited one ma; be accepted. It ehonld be 
remembered, however, that cue who has emphatieaii; been prohibited, 
must never be admitted. This is as good as said. (72). 

S'uiaiapi- 

‘Hot less than three shall be the witnesses*. To this 'the Author 
25 states an exception 

Yajuavalkya, Verse 72. 

One conversant withtbeZ7Aar/Ra.8nd approved of both (sides), may 
'be admitted as a proper witness tbougli alone, by reason of the special 
‘qualifications. It is not merely by a knowledge of the Dhamta, nor also 
30 'i»eause both the parties consent, that only one (man) is admiasibla as s 
witness. 

' -Thus : “Where a witness pur© in action, knowing the Dkarma 

whoso testimony has been tested, 'cven one may bo accepted as good 
' evidence, and particularly in cases of heinous oftences," so characterised 
35 in the text of Vyasa' by reason of his being agreed to by both the parties 
by reason of the varaclty of his speech, although he had net given 

. . '1, alto p. 70. 1. 18. 


'YAJhavalkya "I 5'A]8p&iit 'ft MltSk^bferA—StiAaMf, 

•evidencd in other cases before, and thus although Iprobiblted (on 'that 
•aooount), becomes admissible as a proper witness. 

Narada* : "Those who have been set out as •inoompetent witnesses 
viz., slaves, imposters and like others, shall still be withesscs when the 
importance^ of the trial is determinedV’ Even here these are not all 5 
admissible: "Even among them, not a minor, nor a woman, nor one 
alone, nor a cheat, nor a relation, nor an enemy; as'they might depose 
-falsely”. 

Indeed: In the text of Narada*: “Manslaughter, theft,- an 
indescent assault on another man’s wife, and the two species ofdnsult, 10 
are the five kinds of heinous offences", the adultery with women is 
included in the statement of Sdhasas — ^heinous offences — why then has it 
been separately mentioned ? The answer is, under -the text of “Mann* : 
“That act will also be called a adlutaa, which has been perpetrated 
violently and which has the resulting consequences”, with a view IS 
to obviate the doubt about the heinous character of a violent act 
referred to in the text, a separate mention has thus a purpose. (72). 


The Author describes the affirmation of the witnesses 

Yajnavalkya, Verse 13, (1) 

In the presence of the plaintiff and the defendant 20 
the witnesses should be affirmed, (in the following^ form) 

Mitakshara -In the presence of the plaintiS and the 
defendant, Sakshiljah, the tdfnesses, when gathered together — 
under the text of Gautama’ : " They (*. -e. the wiinCsses) 
should not speak elngly or without* being asked/' should be iijjirmed, 25 
s'ravayet, as follows. There also a special rule has been Isid down by 
Katyayana’' ^‘Tbe witnesses being assembled in the middle of the Court 
room, in the presence of the plaintiff and-tbe defendant, the judge 

1. ‘Olt.'I.’lSS. 
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■ -Bhouid examine them after asauriog them in the manner as laid down 
in the following rule (342):' “In the forenoon, the judge/ being 
- purified, should charge the dwijds, their faces being turned towards the 
North or the Kast, to give true evidence, in the presence of (the 
5 image of) God and the Br&htnanas (344). After having summoned 
the witnesses and bound them down firmly by an oath, he (the 
judge) should examine them severally, (all of them) being men 
of established character end acquainted with the facts (of the case) 
in dispute (345)." 

10 Moreover, a rule has .been laid down by Manu* for affirming 

the BrUbmanas and others: -“A Brilhmana should be required to 
swear by the (merits generated by bis) truth, a Kshatriya by (the 
means of) bis conveyance and by bis weapons, a Vaisya by bis kine. 
graiu, and gold, and a S'ildra by (imprecating on bis own head the 
15 guilt of) all stm". A Brilhmana should be made to swesr with the 
words — 'If you tell an untruth, all (merits arising from) your truth 
will perish*; a Eshatriya—^Your (means of) conveyance and weapons 
will become futile*,} a Vais'ya— your kine, grain and gold will 
1 ^,. become useless’, and a S*fidra— ‘if you tell an untrnth all the sins will 
■ io accrue to you*. j ’ 

Here, moreover, an exception has been mentioned by the 
same* Sages “The ViprSs who carry on the business of cowherds, 
traders^ similarly of mechanics, actors, and also medial servants,' or 
usurers, the judge should treat as S'fidras". The use of' the term 
25 Vipra is by an extension, indicative, of Kshatriya aud Vais'ya. 
Aefers (Kus'ilavflh) *. e. singers. ’ ' ‘ / 

' ' When (the plea of) a defect In a - witness has been raised by 
the defendant, the decision should be arrived at in tbo same manner 
as is done in the case of defects which are capable of being determined 
SO Dpon by actual sight, such as minority &c. - In the case, however 

of such as ;ere. not capable of being BO determined, the point should 

be decided by reference to the evidence of witnesses and the evidence 
of general repute, and not by that of other witnesses*, thus there is 
Lino incongruity. . , , 

vcih.vin.u5. • ?rii«roirvMrio2r~^ 
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If the defendast, after havmg set up a defect' in .the 
witnesses, is not able to substantiate it, then he 
• Page 47. should be punished according to the nature of the 
^ defect set up. If, however, he establishes the 

defect, then those persons will not be admitted as witnesses. As has 5 
been eaid't *'If he (t, e. the defendant) do not establish clearly 
the defect in the witnesses, he shonld be compelled to pay a fitie ; 
if the defect is established, the witnesses should be rejected as persons 
unfit to be witnesses". 

And when after all the witnesses intended to be cited by the, 10 
plaintiff have been found to be defective, and the plaintiff cannot 
prove his case by (any) other evidence, then he becomes defeated 
vide tbo text* — ^"When defeated, he should be compelled to pay a- 
fine as laid down by the law, if the plaiotiS is disposed to be 
iodiCerentin (the matter of) establishing the truthfulness of bis' 15' 
witnesses." The meaning is that if he is desirous (of establbbing 
bis case), ho should have recourse to other evidence. 


How should a witness be affirmed ? so the Author explains 

Yajnavalkya, 'V'ersea 73 (2), 74, 76. 

“Those regions (which are) meant for-the perpetrators 20 
of sins and of baser* sins, as also those worlds (which are) 
meant for the incendiaries and the slayers of women 
and children, to all these shall he go who gives false 
evidence. 73 (2), 74. 

"Whatever merit you have secured by (your good 25 
deeds in) hundreds of previous lives, know that all that 
(merit) will be his whose defeat you will bring about (by' 
speaking ) falsely. 75. 

' ■ Mil^kshara; — ^The meaning is that those regions which are 

intended for the perpetrators of sins, accessory and baser ones, as- SO 
also for the incendiaries and the murderers of women and rfuldren, to 
I-. 1. -By-Vyasa. . ’ 8* Also of VyS8a._ ' -- 

3. these are. . . 
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alUtheaei sbaUt be gO'Wbo giyea; false evidence. Similarly, whatever 
merit may have been acquired through hundreds' of previous births, 
all that goes'to him whoj is defeated: on account of your (having 
given) false- evidence; thusr a . witness shouldi be affirmed^ is the 
o- connection.. 

This (Utter), moreover, should be understood' as applicable ' 
to S'hirhs, as the affirmation by all the- sins' as laid down in the 
text'— ‘“and' a S^hdra by all the pdtaids”— has also been made- 
applicable to the dwijaa who carry on the occupation of cowherds &c. 
101 as has, been, laid down in the text^ ‘'(dwijas) engaging themselves 
at cowherds/ grocers &c.'’ The transference to another of the ' merit 
acquired: through innumerable births, as also the accrual of the 
resuits of baser and other sins is not deducible from untruth alone. 
Thus' this text Is intended merely as a meahs of inspiring awe and- 
Id'- fear (dn- the< defendant): as aays Ifarada.’^ "By ancient sacred 
texts, extolling the excellence of truth, and denouncing' the einfulness 
of falsehood, let him inspire them with deep awe’\ 

Viramitrodsya. 

Kow the Author states the manner, in which witnesses should 
20 be examined 

Yajuavalkya, Verses 73,74, 76- 
Those attendiug for gmog evidance ae witnesses anj in- the 
presence of the plaintiiTand the defendant, the iarestigating officer himself 
stionld'afflrm in the manner hereafter to be stated. . 

85 Pdpaiftdm, ‘/or the perpelratioa of sins’, 'are meant' here the 

' regions (intended) for the perpetrators of Bins not'speeiBcally.mentioned 
viz-. such' as the iZauraea and (be like other' places., Agntdindm, <for the 
incead jarUa', i. t, who jet fire tbroBjb hatred to fields jnJJ oJ crofnj, to 
a etore^honee, and the like places; ediidyam, 'eTidencs* 1 . 1 , statement 
80 to be made as a witnees; aitflam, *false* i, e. not according to facts, 
yo taditf be ‘who states’, la cfdnearcduj ‘he all these regtdnV, acdpnotl, 

' - ‘shall'go to’. ' > 

' By the nse oftbe word taUd, ‘also’, the perpetrators of the lower 
kinds of sins, and hj tbs sersrai ose of the word cha, ^aod’, ate tnclnded 

1. btann eh. Vllt, 88, ilS. 2 . Itanu eh. YlII, 102. 
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tbs perpetratora of grave ofTcoces, aach as, the poisooeri oqs cauaiog 
abortion, aod tbe like. 

By reason of the text* : “While a i<JVra, by (the imprecation of) 
all the bids”, in regard to the aiSrmatlon of a s6ilra witnees, the Author 
says ’merit etc*. The meaning ia that whatever teligioas 6 

merit yon may have aeqaired in past births, all that shall perish. 
Narada’ : “By the troth, shoald a Brdhmsna be affirmed ; a Ksbatriya 
by the means of bis conveyance and weapons ; by the kine, grain, and 
gold, a Vaiiya, and a ^hdra by all the sins”. 

’'Speak the truth*’, thus an affirmation should bo caused to be made 10 
by a Bt^hmana, in the form of wealth, viz. ’this is the truth’. This, how- 
ever, is in regard to a Brfihmsna for whom a middle coarse is admissible 
c}<2ethe text of Oantama’ : “Some (declare, that the witnesses) shall be 
charged on oath to speak the troth. That in the presence of Gods, 
Br&hmana, and the Boyal Court, In the case of others than Br&hmanas 15 
’By one” is in regard to the spectaKy qaatided. 

V&hanam,* means of conveyance*, snch as the horse, etc.; 
dyudham, ’ weapon % such as the sword, etc. The affirmation sbouli be 
made in the form of a touch of these. By the touch of the cow or the grain 
which are the mala support of egriecUore, and of gold, the Vais'ya 20 
shoald' be affirmed. By the text, (of Kflrada), *A $adra £o< and S'ukftam 
etc., religious merits’ when the judge caoses the affirmation, the party 
should be made to repeat this ’all the sins shall accrue to me if I make 
a false statemeut,’ 

By the use of the word <u, * however % are excluded the affirma- 25 
tious of the members of three varnat* : * Speak’,* thus, should ho 
accost the Brhhmsns, ’speak the truth’, thus a Kshstriya So 
also'*: “Those of the Viptas who carry on the bosinessof cowherds, 
tiaderB, also the mechanics, and actors, menial servants, and usirreig — the 
Judge should treat as S'udras’-*. ’’Treat as S'udras ”, I'.c., should SO 
cause affirmation to be made Hke the S'udrae. la the case of 
Kshatfiyas, the rnie shoald be understood by discriminating bet veen man 
of qnality and those without any qualification. 

1. of M&nu Oh. VIII. 113. 
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MltaksharA : — Ho, wlio haTing agreed to give evidence as 
a witnesp, after liaving been affirmed, does not 
On a refusal to depose anything, should be made to pay by the 
give evidence the king the entire debt (i. e.) together with interest, 
debt shonld be to the creditor^ sadas'abandhakam, icilh the 5 
paid. addition of a tenth, i.e. together with a tenth part. 

Tiie tenth part, moreover, becomes the king’s 
property, for it has ( already ) been laid* down above that “ a debtor 
should be made to ( pay ) by the king to himself ten per cent of the 
amount recovered.’* 10 

This (rule), however, ahould be understood to be enforceable 
after the 46th day is reached. One deposing before that limit 
should not be made to pay. 

This rule, again, applies to those who are not affected by any 
of the calamities, such as a disease &c. As says Manu’ : A man 15 
who, without being ill, dees not give evidence in cases of loan transact* 
ions and the like within three fortnights shall become responsible for 
the whole debt together with a tenth part of the whole.” Without 
6emp tVns indicative by implication (also) of the absence of (other) 
calamities caused by the king or fate. 20 


S'Qlaiapi. 

yajaavalkya, Verse 76. 

Those, moreover, who after being put to an oath viz.; “these regions 
for the sinners &c.’, do not give evidence, after an interval of three 
fortnights they should be compelled by the king to pay the 25 
amount of the debt together with intereat, and a tenth part in 
addition. The addition of the tenth* part being by way of penalty, the 
king should take (it to) himself. Maou^ states a special rule : “He, to 
whom, within seven . days of) his having given evidence, happens 
(a calamity in the form of) a sickness, a fire, also of the death of arelative, 30 
shall be made to pay the debt and a fine.” 


1. Yijn, ir. 45. p 770 W. 25-25 above. 

2. Ob. Vlir. 107. 


S. Oh. VZfl. 109. 
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S'61ap&nl & M!Uk|hBri'-'/)aei(iai( lekttt teitnetM differ. 


ydjnavalkya 
Terete 77-1S. . 

Also; “ When a plaintiffaller baring agreeil to attend for per/orin • 
ing aa ordeal, does not otiend, io BQcb a caae the fraud should not 
be allowed when any calamity, either caused by Qod or the King occurs 
to him. By merely giring up the period he does not become deieated’*. 
6 ‘Should not be allowed’ t. e. should be dispelled, llere, according to 
some, the use of the -word kAni, ‘loss' before the word pard/i^aA, 
‘dafeated’ is to the seuss of a defeat. In the suit, a fraud being liable 
to be dispelled, there cannot be a defeat merely on account of the state* 
meats, for a fault may likely be found even to the wituessos cited. 
10 While in the case of statements the auapicion would be of a slight degree. 

- So hold others.. (76-17). r 

S'ulapani. 

‘ ^ ' Yajfiavalkya, Verse 77. 

He, who though knowing (the facts), through wickedness does not 
15 appear and attend, he should be regarded as equal to a false witness 
in guilt with the sins and penalties. Katyayaoa says In regard to false 
witnesses: "A false witness shall stay In the otiVAt* bell for a year”, (77) 


, How should the decision be given when the witnesses disagree t 

So the Author says 

20 Yajnavalkya, Verse 78. 

In (the case of) a disagreement, the testimony of the 
majority prevails; similarly if the witnesses are equally 
divided, the evidence of the virtuous ; if, however, the virtu- 
ous disagree, the evidence of those who are most virtuous 
25 should be accepted ( as conclusive ). 

Mit^kshara : — Dwaidhe, m the case of a djso^rcmj^nf, ». c. 
‘ ‘ conflict between witnesses, bahflnam vachanam 

Buie in the the te$timony af (ht ma/on'fy, grahyain, should he 
case .of a conflict • accepted. When the disagreement is between 
30 dmohg witnesses. ^ those who are equal ». e, equal in number, tlie 
... ‘ testimony of those who are virtuous should be 

accepted. When, moreover, the disagreement happens to be even 

1. srfi^i— thenameof apwtlcnlw helljAwaveUss etaenmt cejsDool 

Bee Yajn. IH. ,ji. 224. 
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among the virtuous, those who are gunavaitamah, mosi viriuous^ 
i. e. accomplished by learning and study and by the observance thereof,- 
as also who are endowed with wealth, male Issue &c. The testimony 
o£ these should be accepted. 


Where, however, the virtuous arc few and the others many, the 5 
testimony o! the virtuous alone should be accepted vide the text*, 
“With the consent o£ both, even one person is ( enough as) a witness, if 
he knows the Dharma,’* prominence having been given to the superiority 
of virtues. What, however, has been said about the incompetency of 
persons on account of a contradiction, applies to a case where no 10 
special preference can be admitted on account of the general equality 
of ail. 


Viraroltrodaya. 

Now the procedure regardiog the statemeDts of witnesses. 

Thera Eatyayana* 8a;a:“Tbe witnesses shonld give their IS 
evidence while withla the Coart premises, sod not elsewhere { this is the 
rale in regard to all kinds of witness evidence ; hot It is otherwise as 
regards immoveable property In the cage of the killing of eentint beings, 
the witnessss should be sxamioai oear^ the corpse ; io its absence, near a 
mark (of the corpse) ; in no other manner ebouH be be examined. With 20 
an anperturbed mind, whatever ao-i whenever he may have eeen with 
bis own eyes, and which hae been remembered (by him), that a witness 
should state in bi) deposition. So aleo, ** Where, in the case of 
defendants belonging to a foreign country, their presence is unBecurable, 
in each a case a written statement of his deposition, made before 2d 
Scbolara o! tbsea alvouW bo caused to ba tokoa.” 

Kafcyayanas* “What was seen by persons together, that shonld 
be stated as it was; where it was separately seen in diderent transactions, 
that shonld he deposed to separately. Where a transaction came to be ' 
known by the witnesses at diS'ereot times, there each separately should 3b 

i; Yajfi, 11. 72 above p. 812. IL 22-24. 

2. Verse, 380. 

3. — l^r. Kane in his com^ktion of extracts from Katyayana 

■ his prefered the reading as Bot « better, and apporopriete too. 

4. Verses 324—305. - > 
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L V(TU 78. 

bo examined at a different time ; bo says Bhr^”. ‘Not one tranBaction’ 
means different traoBactions. So' : "Tbeir statements as made natarally 
sbodid be accepted free from faaUs; {rhen the witnesses hare made their 
statements they mast not be qneatloned by the king again and again.” 

5 What shonld he done when a disagreement occnrs in the state* 

meats of witnesses examined ? So the Anther says 

YajSavalkya, Verse 78. 

Of the wltneasea, whether examined by one side e.g,, by the plain* 
tiff, or examined on behalf of both eides, where there is 'a disagreement’, 
10 dwaidke^ i.e. where their statements contradict each other, hakiin&m, ‘of 
the majority’ t.e., as compared with the opposite testimony of a larger 
number of witnesses, the statements of witnesses shonld be accepted. 
Where the witnesses are men with qualifications and of eqnal number on 
both eidea, there by a camparisoo with the cootradictiog etatements, those 
15 who have higher qualifications, their statements should be accepted. 

By the nae of the word tti, 'however*, is ezclnded the admisaibility 
of statemsotswbich are opposed to the admissible testimony. Where, on 
a difference of the erldeoee of the contendiDg parties, there is an abBolute 
equality then by the rale stated in the text* t “ When three witnesses 
20 far both eides” £c. an aJjastment has been made before. 

Of one’s own witneeseB if there be matnal contradiction, or an 
entire agreement, then according to the opinion of Pilis'ra, another kind 
of evidence should be resorted to. 

Now, some nnder the text ofEatyayana viz. i “Of the eubscribing 
25 witnesses who have been pointed out by the plaintiff, even if one depose 
falsely, all become incompetent witnesees on sceoant of an incongrnitj.” 
Others say that the pnrpoit of the text of EStyayana is that of the three 
when one speaks a faleebood, another who ie equal to him and deposing 
correctly, and the third being left afone, there a decteion cannot be 
SO reaebed thioogh witness evidence, while the purport of the present 
text is that as the remaining witnesses on the other side are more than 
one, the decision can be reached from their evidence itself. (78). 


1. Verse 383. 

S. Yajn. II. 17} seep. C96. 1.18. 
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S'ala^oi. 

Vajnovalkya, Verse 78. 

When there is a conflict among witnesses, the testimony of the 
majority should be accepted. When the witnesses arc equally divided, 
the statements of those with better qualifications should be accepted. And 5 
if it is the case with all, the statements of the best qualified should be 
ss decisive. (78).' 


What testimony of the witnesses leads to success and what to 
a defeat ? ( Anticipating this inquiry) the Author says 

yajnavalkya.. Verse 79, lO 

He, whose witnesses depose to the truth of ( the 
allegations in ) the plaint, shall become successful; (and) 
sure defeat will be his whose witnesses speak to a falsehood. 

MitaksharSi — yasya, he whoset u e. of the plaintiff, 

pratljBam, plainiy containing the particulars 15 
Successor about the subject-matter, its kind, measure &c., 
defeat through Sakshinah, the toUnesses, depose to satyam, as 
witnesses. true, t. g, with the words. " This is true, we 

know"’, becomes jayi, successful. 

Of a plaintiff, however, whose plaint, anyatha, they contradict 20 
i. e. testify in a contradictory manner e. g- ( with the words ). ‘ This 
is false ’ hia defeaU par^jayah, will dhruvah *. e. certain. 

Where, however, on account of forgetfulness or other (cause) the 
witnesses do not substantiate either the affirmation or the negation of 
the allegations in the plaint, m such s case the decision should be 25 
given by (recourse to) other (means of) proof; and the king should 
not question the witnesses again and a^in. Only such testimony 
should be recorded as was given (by the vritn^ses) spontaneously. As 
has been said': “Such evidence of these (the witn‘sses) should 
be admitted as may be spontaneous and free from fault ; after, 30 
however, the witnesses have made their declarations as above, they 
should not be quoslionsd again and again by the king 


Z. By KatySyana versg. 392. 
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[ ydjuatftlkyr 
Vetie 70. 


Viramitrodaya. 

Now the Author meDtloas the kind of evideDca which leads to a 
eaccesa or a defeat 

YajCavalkya, Verse 70. 

5 Yasyat * whose *, i. e. o( the plaintiff, praiijHim, ‘ phiot *, 

’ t&hhiMlx, 'the witneBses’, taty&m br&^uh, 'depose to the truth*, t.e. speak 
according to the facts, aa, 'he*, t.e., the plaintiff, jayi ihatet, 'shall 
become succesafol*. Antfathdtddinah, ‘speak toa falsehood *, tiO., those 
who depose to the falsity of the plaint, yaaj/a , ' whose * witnesses, laaya, 
10 * of him Mrueam, ' Bare ’, i.e., of a certainty, is pardjayah, ‘ a defeat 
This is the meaning. 

Some, howerer, say that the witnesses, i.e., of the plaintiff who do 
not depose to the trath (of the ptaiot) $ that is improper. In a trial 
at law, all enbrensions are to be remored, and by merely non-deposing, 
15 a defeat would be impossible ; that la the point. 

Here, even as to a matter deposed to by the witnesses, if within 
seven days a disease or a tike calamity occnrs to him, the party whose 
witnesses depose, gets a 'lefeat>-ri(fe the test of Ndrada>, viz. i " He, 
to whom, within eaven days of bis witnesses having given evidence, 
20 happens (a calamity in the form of) a eiekness, a fire, or the death of 
a relative, eball be made to pay the debt, aod a fine also.*’ 

In regard to the etatement of witnesses Vyasa (says: “If' the 
statement (of a witness) is not defective' in regard to time, form, age, the 
thing, country and the caste, the point at issue may be declared as 
26 established." Brhaspati’ : "He, the statement in whose plaint has 
been entirely deposed to by the witnessee, that man will be (declared) 
successful ; if otherwise, witness evidence will not leal to a conclusion." 

<lf otherwise’, i.e., in the abeeoce of deposing to the entirety. 
This, however, is possible in two ways, by not deposing, as also by not 
30 deposing as expected. Another (possibility) is also of, four kinds, by 
deposing to less, by deposing to more, by deposing to one’s ignorance, 
as also by deposing to the oppoaeot*e case. There, in all the csees, the 
point at issue remains nnestablislied. On the other hand, in the case of 
the first and the last, other means of evidence must be resorted to, and 
35 not that by that much alone there could be a decision as to its defeat. 

Now the Btatomenls of wUnesseB : Thus Karada* : ‘‘ When in 
regard to the matters set out, a witnesa who has come to depose does not 


1. 8co Mann Ob. VIII. 109. 


2. Ch. VII. 32. 


3. Ch. I. 232. 
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depose cODsUteotly and vrithoat a flaw^ that caaaot be regarded as 
eyideucQ." Some eay that where he deposes as to the tbiog, bat fails 
ia regard to the portion as to the gaaatit;, there ia regard to the portion 
of the qaantity, other evidence ahoutd be resorted to. According to 
the Sarapradayai other evideoce may be taken even (if it be) in regard 5 
to a portion of the thing. 

For, ** where a party’s witnesses depose to less or even more, that 
even may be regarded as non-evideoca ; this has been declared to be 
the rule as to witness evidence**. When a hundred is in dispute, a 
' statement 08 to two handred, leading to a certainty of falsehood, is as 10 
good as not aaid. It is not possible in the case of a plaintiff, b; reafon 
of constant company and repetition, that faia witnesses who are (thns) 
reminded, should forget. In the case of a statement as to fifty, in 
regard to more than that, it is as good aa not said. In regard to the 
portion deposed to, however, it is certainly decisive, bo opines the 15 
revered rflis’ra< The (author of the) SmTtisara, and others, however, hold 
that in regard to the entire claim even, there shonld be other evidence. 

Where * a witness who has beard*, however, when asked says “I 
did not hear this matter*, there the point is sot established, there 
being an absence of a concurrence between the (words of the) 20 
depooUion and the matter io issne. On the other band, like an eye- 
witness, where a witness deposes to the very matter at issoe from what 
he had heard, there the claim becomes established. In the case, 
however, of a taint as to the unreliabiUty of biswords, he certainly 
does not deserve to be admitted ns a witness. This is the meaning. (7D}. S5 

S'ulapaoi. 

Yajnaralkya, Verse 78- 

H%, a’ahatavica ci vihcfsa yvtawV, his vriitissses wappoit zxA 
'this is true', that man shall be (declared) successful. He whose 
witneses speak otherwise, his defeat is certain ; tide the text of Vyasa : 30 
"A false claimant is defeated”. So Narada* ; “Regarding the place, 
time, age, Bubject-matter, quantity, shape and kind, where there is 
incongruity, that witness evidence is also worthless (79). 

The Author mentions an exception to the rule* 
will be his whose witnesses contradict the plaint. ” 

- 1. Oh. V. 17^ 

2, Contained in 'he last verse Ho- 79. p. 87 1, 
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I VerMt 80. 

Yajiiavalkya, Verse 80. 

Even after evidence has been given by witnesses in the 
matter under consideration, if more qualified witnesses, or 
double ( than those first examined) depose otherwise, the 
5 first witnesses become false. 

Mitakshara S — When evidence has been given by tcilnesses, 
sakshibhih, qualified as (stated) above, sakshye, 
Exception in (he matter under comiderationt i. e., the 

to the above. allegations made by himself (and) which is 

10 contradictory to the allegations in the plaint, 

yadyanye guijavattamah, i£ others more qualified, than the first, 
dvtiguna wa, or double in number, depose otherwise, anyatha; t.e., 
in support of the allegations in the plaint, then the first witnesses, . 
pfirvasakshinah, become fafse, kutah i. e , prejiirers. 

15 ' Indeed this is improper. For, after the evidence was given by 

witnesses who were fixed upon as the means of 
An objection. proper proof after their competency was determined 
by the plainUtf, the defendant, and the presiding 
officer of the court, to seek after another mode of proof would 
20 involve the fault of incongruity as also per the text of Naradah 
“ When a lawsuit has been decided, evidence becomes useless, whether 
it consists of documents or of witnesses, if such 
* Page 49. evidence was not announced at a former stage of 
the trial. As the (fertilizing) capacity of the rainy 
25 season is thrown away on crops which have ripened, even so evidence 
becomes useless in suits which have been decided* 

< To this the answer is; when the plaintiS relying on his own 

internal consciousness about ( the trutb of ) the 
The answer. allegations to the plaint, and thus regardin'^ as 
80 unreliable the testimony of wltuesses who although 

till then are undiscovered as vicious, yet as it contradicted the 
plaint, he conceives a defect even in (his own) witnesses, then in 
such a case, how can other evidence be excluded ? It has also been 


1. Oh. I.C2-63. 
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said' : “ He whose sense oE perception is faulty, as also he who has 
been once found to have told a He, that man indeed is a bad witness ’’ 
e. g. although a defect in an organ such as the eye &c. has not been 
( actually ) discovered, still as such a defect in the organ is ( still ) 
inferre'd on the strength of the knowledge thereof by the disagreement 5 
with the plaint, so here also on the strength of the rule that the 
evidence of witnesses should be tested by means other than the mere 
examination of witnesses, Katyayana* has said “ The truth of the 
words uttered by witnesses should be examined with the help of the 
Councillors.” 10 

” When evidence is free from ( all ) faults then ( alone ) their 
words should be tested by the principles of justice } and a plaint 
which has been found to be correct by comparisou with testimony 
(ao) refiued, is considered as a true plaint ; tbU is the ( established ) 
rule^” When In the form of* witnesses is ( found to be ) 15 

free from all faults by reference to the rule^ *' nor those interested in 
the suit, nor friends &c. ” then (only ) Mefr mrd^i-o. the words of 
the witnesses' should be tested. And the testing of the words is 
to be by establishing the truth of the plaint, vide the text j “ A 
clause is reSned by (eawblUhing its) truth-’* From the evidence 20 
thus rcQned, and from the words thus tested whichever (allegation 
in the) plaint^ is established, that is considered as a true plaint having 
been found as such- This is the rule, f. e. the role of the lawyers. 

The me.inlDg jsthat the evidence is considered as true in the absence 
of any data for inferring a fault in the aenses ( of perception ). 25 

1. Gavtam& ( lee SAUmbl)«|U )} orUxiii^r &Uo jne&n, * he wb09« 
esldeaco is lauUj'. ViJnineST»r», liowoTcr, takes it to mean 'an organ 
ot perception.' S, Verse, 340. 

3. KStyByana terse. 400, 4. f. e. new witnesse-’. 

5. Kanda cb. I. 1<7. The fail text of this rnie is as follows: 

‘OKt ^ i ^ newi; efuTi: « !'«. 

Tr: Those most not bo examined ai witnessea who are interested in the salt, 

not Iricnds, not assc^Ialee, nor cneniei, nor netjrtoni offenders, nor persons 
tainted ( with a heaef sin ) 

C<. I. e. tVilnesJos first exanjiofd. 

7. Idt. when one« »n««s In the esse has been deejarrd 
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L VtT$» 80. 

After h.aving diEcussed .the witnesses cited as evidence bj the 
plaintiff himself, how can other evidence be accepted as proof ? There 
is no error here. Since by mentioning the rule : ‘‘ He, who having 
adduced stronger proof resorts to a weaker one, 
5 Another objection should not ba allowed by the officers of the court 
and answer to resort to it again when once the case has 
been determined”, Katyayana^ has indicated 
the admission of another . proof before yet the success in the case is 
determined, since fresh evidence is prohibited at a period subsequent 
10 to the determinaUon of success in a ease. By staling the rule^: ” \Vhen 
a lawsuit has once been decided, evidence becomes useless”, Karada 
also has interdicted fresh evidence only after the determination of 
the success iu a suit and not even before. Therefore it has been 
establiahed that fresh evidence naay be admitted on behalf of a party 
15 who is dissatisBed with hie evidence even after 'evidence was given’ 
by witnesses. 

In such a state of things if there are witnesses who are more 
qualiffed than, or are twice In number to, those whose evidence was 
recorded, or if those cited before are not near (and available) then (the 
20 testimony of) these latter alonesbouldbeocceptedas reliable evidence, the 
rule contained in the text*: ‘'Whatever witnesses declare quite naturally, 
that must be received «s evidence acceptable' in trials”, having n 
univereal application in all suite. Also ndc the text of Narada'; 
“When a lawsuit has been decided, evidence becomes useless whether 
25 it consist of a document or witnesses, unless it was announced at a 
former stage of the trial”. If, however, those who had been indicated 
at the earlier stage are not likely to be available, witnesses of a like 
description should be accepted even though they were not mentioned 
before, and not an ordeal, vide the text:* "When witnesses are 
30 available a wise man should avoid divine evidence.” In tlie absence 
■ of these an ordeal may be admitted as evidence. After this the 
plantiff must not be allowed to adduce fresh evidence even though 
he be dissatisfied, as per the text of Manu, but the trial should 
be concluded. 


1. Vewe. 221. 

8. 01 Manu Oh. VIII. 79. 
&. Of Mann. 


2. Oil. I. 62. 
4. Ch. I. C2. 
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Where, however, the defendant, regarding the witnesses to be 
faulty on account of their disagreement with his own internal 
consciousness, k dissatisfied with the witnesses, in such a case there 
being no scope for a defendant to adduce evidence, the (veracity of) 
witnesses should be tested by the occurrence of any calamity, either 5 
on flcconut of the King or Fate, within the interval of seven days. 

In Buich a case, moreover, if they ore fonnd to be vicious they should 
be made to pay the amonnt of the loan in dispute, end should also 
be punished, having regard to the amount of the claim in dispute. 

If, however, no fault is found, the defendant should rest satisfied with 10 
that much, as says Ma-HU’ : "He, to whom, within seven days of 
his witnesses having given evidence, happens (a calamity in the form 
of) a sickness, a fire, or the death of a relative, shall be made to pay 
the debt and q fine also’'. This, moreover, should be observed as 
an exception to the rule* "He whose witnesses depose to the truth 15 
of a plaint ahall be successfal" in referrence to the defendants. 

Some explain the text "even after witnesses have given 
evidence &c.” as meaning that, after the witnesses cited by the 
plaintiff had deposed favourably to the pUintifi, if the defendant by 

means of more virtuous or a double number of 20 
* Page 50. witnesses establishes the opposite of what was 
said by the first witnesses, then the witnesses of 
the plaintiff come to be considered as false. This is wrong; because 
it would be improper for a defendant (to be called upon) to adduce 
evidence< Because, a plaintiff is he who affirms a point (which is) 25 
to be provedj (and) his opponent, who affirms the nepation thereof is 
the defendant. Here, therefore, the (necessity of the) proof of the 
negation having a dependence relative upon the proof of the 
ajjirmationt while (the proof of) an ajirmathn being independent 
of that of a mgalhn, it is proper that the affirmation should be 30 
(considered as) the Sddhjc^i by' its very nature a negation is 
1. mWcIi. Vllt. lO'J. 

, 2. Of Vajfi&Talkja It. 70, p. Sn. 
o. Uit. tlial wlilcb li be ostabUebedj-a point to bo proved. Tlie mcaaing 
is titai the bardea of prof Ii«a upon Mtn who asserts that a certain tiling exists. 

This is In a line with the first ciementary principle of the Barden of proof: 
cf. Section lOl-lOl of the Indian Erideace Airt. 
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impossible to be ascertained by witnesses and other (means of proof), 
and hence it is proper that the burden should lie upon the plaintiff 
alone. 


Moreover, It U a universal rule that the burden of proof is 
6 regulated in accordance witli (tf'® nature of) the answer; *'lVhen 
res judicata and ‘special exception’ are set up as a combined plea, tbe 
defendant should exhibit proof ; in (tbe case of) tbe plea of denial, 
the plaintiff (should exhibit it) In the case of an admission, 
however, it does not become necessary (at all)." Never, however, 
10 will the burden lie on both in the same trial, vide the text^' “In 
one suit the burden of proof cannot lie on two litigants”. Therefore 
the suggestion^ that defeodabt’e witnesses should ( be allowed to ) 
testify when they are more qualified or double, (in number) 
is improper. 

15 It may be said again’ granting all this) where two persons 

both coming as plaintiffs, each saying ‘1 got this as inberltaDce from 
a (deceased) relative’ T got this as inheritance from a (deceaeed) 
relative’, without having ascertained the priority (of their claim) as 
to the point of time, in such a case when there are witnesses on 
SO both sides, a question might arise as to whose witnesses should 
be accepted, having regard to the text^s ‘‘When two persons 
quarrel for a point, and both have witnesses, the witnesses 
of him who sets up a prior daim should be heard ”, the 
rule deducible would be that the witnesses should be examined for 
25 him who first appears’ as a complainant ? And the procedure 
(contained in the text) ” Even after witnesses have given evidence 
&c. ” is intended as an exception to it. And therefore when (in such 

1. Ot Katyayana Terw, 100. 

2. rh. as to tho BscasiBgoi tbla testoi yijSxralkrs. 

3. It may be aotlced tbat tbis «bJectioa is failed after tbo reiatation of 

tbe last objection, by reference to tho text ji fcc. TLo objector says- 

admitting this to be correct, what if both tho litigants are placed in tbe position 
of a plaintiff ? In such a case, be inamlains that this text should apply; but 
this too baa beou refuted in the end by Tijnaaesvara, 

4. Cf Narada I. 163. 

6. Mark the gloss of ‘ Jp&l57VJin>ii7 ag- jf, » 
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a case) the witnesses of both the prior and the second complainant 
are equal in merit and number, the witnesses of the first complainant 
alone should examined ; where, however, the witnesses for the 
later complainant are more meritorious or are double in number^ 
then the witnesses for the defendant should be examined. And thus 5 
there would be no necessity for making a negation a s&dhya, as both 
parties here set up an affirmative case, and as also the answer is of a 
kind different from the four 'rorietles’ of an answer, and thus there 
is no (necessity for the) adjustment^ of the burden of proof. And 
as even according to the SiddhAntin the same plaintiff may be put 10 
to a double proof in the same trial, so there would be no contradiction 
in the plaintiff and the defendant being put to two proofs^ 
(respectively). 

(To this the answer is) : — Even this the great teacher^ does 
not admit Such an import is not obtainable either from the express 15 
or implied meaning of the term even {apt) in the text : " Even after 
the witnesses have given evidence. ” So enough of prolixity. 


Viramitrodaya 

Of the witnesses who have arrived eimoUaDeously, on a cOQtradic> 
tion amoDg them, the rule as to the greater or less petenlialit; of tbeee 20 
has been stated. Now the Author states the rule when the; appear 
separately 

■ YajSavalkya, Verse 80. 

SdksMbhik iik^hga xthiepif ‘even when evidence has been given by 
witnesses’, and as compared with these witnesses, better qualified as 25 
mentioned before, anye, 'others’, of equal Dumber, or also double the 
number, i, e., witnesses, if anyathA, 'otherwise* U e., contradictory to the 
witnesses examined before, brdyuh, ‘ebouW depose*, then, purtas&hhimhy 
‘the first witnesses’, Kdlah, 'false* i. e., false deponents, syuh, ‘become*. 

By the use of the word u>d, *or% iu the case of casnal witnesses, SO 
preponderance in number has been properly adjusted. 

1. See p. 6&1. lines. 17-19. 

2. Cf. See nolo 4 on p. 708 above. 

3. Here ends the objection. 

4. sRi^o e. 
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Ibis, however, before the decision is reached. '‘When having 
abandoned etrong evideDce^ one resorts to weak one, he should not 
again be allowed to resort to that evidfloeo when the members of the 
Court hare come to a decision as to the snceess ( in the proceeding)”, 
6 this text of EatySyana' haring an application after the (result as to the) 
success. The weakness of the eridenca being expressed by the word 
tyaktvd, * haring abandoned % aa inJieatire of a deliberate abandonment, 
points to the weakness also of the erideoce indicated before, and eo is 
the piobibition. (80). 


10 8'ula^pl. 

Yajiiavalkya, Verse So. 

After the witnesses bare given evidence, if those superior in 
number or with higher qualifications depose to cbe contrary, then the first 
witnesses are (to be regarded as) false witnesses. (80). 

15 False witoeasea have been indicated. The Author (now) 

mentloaa the penalty for these. 

Yajnavalkya, Verse 81. 

The suborner as well as the (false) witnesses should 
be separately punished with a fine double the amount in 
SO dispute. A Brahmapa, it has been laid down, should be 
banished. 

Mitakshara : — He who by pecooiary^bribea &c. prepares 
false witnessrs is (called) a suborner, kutakrt, 
• Panisbmeot for Thoie, sakjhinah cha, icitnesses also, who ore 
00 false witnesses. thus false, should each separately be punished 
witli a dapdaiu dwigupain, Jine double the 
amount, vivadat, «« dispute, i. e. that which has been prescribed 
ior (the party suffering) a defeat in the case of a defeat in the suit. 
A Brahmana, however, should be vivasyah, banished, i.e, expelled 
35 from the kingdom, (and) not fined. 

This rule, moreover, is to bo obserretl in eases where special 
motives such as covetousness dec-, do not oppear, as also when the 
witnesses arc not habituated (to perjury). When, however, a special 


1. V« 
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Ydinamlkyarx Mftlkehsri^S^ial Pun/iAmeni. ggl 

motive such as covetousness or the like is apparent;, or the party is 
habituated, the rule has been laid down by Manual “He who 
commits perjury through covetousness shall be fined one thousand 
(panas) ; (he who does it) through conCusIon^ (should be punished) 
in the (punishment laid down for the) lowest Sdkasa ; (i£ he does it) 5 
through fear &c. the punishment shonld be (the same as for) the two 
middle (SShasas,) and (if he does it) through (feelings of) friendship, 
four times the amount of the lowest (121). He who doea 

it, through lust shall pay ten times the amount for the lowest Sd^as^ 
(but), he who doea it through wrath, three times the last (of the 10 
S3/iasas ) ; (he who does it) through ignorance, full two Imndred ; 
but (he who does it) through childishness one hundred (panas). (122).” 
Here, covistousness (Lobhah) means greed for money : Con/uswn 
(Mohah) — a distorted impression. J^ear (Bhayarn)— acute fear. 

jPV/endsAip (Waitci) — excess of attachment. Zove (Eamah)— desire 15 
for an intercourse^ with a woman. irrflM.(KrodhRh)~DOD*toleration. 
Ignorance (Ajnanaiu) — indistinct knowledge. Childhhneds (Baiis'yam) 
i.e. Don'commencement of knowledge. By thousand &c. are intended 
(to be indicated) the copper panns. 

Similarly^ • “ A just king should, however, fiae and banish 20 
(men of) the three (lower) orders* who give 
* Page 51. false evidence; a Brahmana he should (only) 
bauish ”• This, moreover, is applicable to (a 
case of) a habitual (offence), as the present tense has been used in 
the term : “ Kurvdnaa (s^i^M.), Three classes (trin varndn) i.e. those 25 
commencing with the Kshatriya order, should be fined as before, 
and (pravusayet) i.e. should be killed} os the word,pratra«a 

is used in the sense ' to kill ' in the Artha-s'dstra, and as this text is in 
the nature of an Arlho's'dslra text. There also the (particular kind 
of) prairdsana viz., catting off of the lip or the tongue, or deprivation 30 
of the life should be observed by regard to the subject-matter of the 
(particular) perjury (in question). A BrAhmaija, however, should 
be fined and banished i. e. expelled from the kingdom. One from 

1 . cb. vin. asi-iss! 2 . 

3. i» a belter rcailiag. 

A. M\nn Cfa. Till. 12-4. 6. Varn-la 
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Tvhora clothes have gone is a vivosa^. Having prepared the causal 
form indicative of ‘ one who causes (a man) to he without clothes,’ 
the present form ia obtained by dropping' the /t— ’by analogy to the 
role (in the Viirtiba): “iVben there is a suflSx at the end of words 

5 ending in %. the change that takes place is the same as that which 

takes place when the euffix 59 is at the end” 'Should make naked’ 
is the meaning. Or, that in which one lives is a vdsa { ) i. e. a 
house. Vtvdsayel therefore would meaa*should demolish his bouse. 

Even in the case of a Brdhmana, when no special motive such 
10 as covetousness &c. is known, nor a habit, only the fine apecided in 

each place respectively (ia to be imposed). In the case of a habit, 

however, there is a pecuniary punishment, as well as banishment. 
There, also, the rule as reg.ards the several punishments of vivdsana, 
Btrlpping off of all raiments, demoUsblng the house, nod banishment 
15 from the kingdom, should be observed having regard to the 
eurroimding circumstances such as the caste (of the party), the amount 
&c. If when no special motive such as covetousness d;c. is known, 
as also when no habit is found, in the esse of perjury regarding a 
small claim, even for a Brdhmana there will be a pecuniary punish* 
20 ment as is the case with a Ksbatriya. When, however, the claim is 
a large one, banishment from the kingdom is (the punUbment). 

J Here in the case of a habit, the rule of Ma-IiU should be observed 
even in the case of all. 


1. ». e. ft Qt tlfisv)- “Theflnal 

portion of a word, begi&Ding wUb t]i« last among tha Towela in the word is 
called (? It is tLst portion o/ « word wbicb U incladcd between the last 
letter and the nearsat vowel. «. y. in the portion 55^ is ftj as also here 

In tho portion ft. 

or ”(«U. ) — " When the letso is 

that 0! enrpasalng, the suCEIxes jjijit^and 5^ are used, fti^-tho Causal. 

Here the formation of the word U explaioed as follows : 

I. should deprive him of hi* olothcs ftvinw would be ftvmtnipll hot the 

STt^ln dropped by aualogy to the rule in the case of the ;ii^t fc 

contained in the *' ’* e. jr. in the case of’ ftg we 

get by dropping ihe ft. Bo here also by dropping the ft e. 
we get 
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It should not, moreover, be supposed that there is no 
pecuniary punishment for a Br&hmaoa. For if there were no 
pecuniary punishment, corporal punishment being prohibited, 
it would happen that even in petty offences either the 
punishment of stripping off of clothes, demolishing the house, 5 
branding, or banishment would follow, or that there would be no 
punishment at all. And this would be opposed to the texth ‘'In the 
case even of persons belonging to all the four orders, for those who 
do not perform an expiation, legal pnmabment either corporal or 
affecting property should be ordered”. Also vide the text^ : “ A 10 
BrShmana who carnally knows a guarded BrShma/ii against her 
will should be fined a thousand (panas)”. As to the text of 
S'ankha : Of the three (higher) orders, (the punishments of) 

deprivation of property, corporeal chastisement, imprisonment, ordeal, 
baniehment and branding, are ordained fora Brilhmana”. Here 15 
on account of the contiguity of corporal chastisement the (punish' 
meats of the) deprivation of wealth or of the entire property are 
intended. For, the (puniabments of) corporal punishment and 
deprivation of entire property have been mentioned together in the 
text® t ** As for the Corporal punishment, it begios with (simple) 20 
obstruction and extends as tar as the deprivation of life ; while the 
pecuniary punishment begins with a K<ihini' and extends similarly 
to the loss of the entire estate’*. As to what has been said‘ ‘‘ He 
should be expelled out of the kingdom leaving all his property (to 
him) and himself untouched,'* it has a reference to the first act of the 25 
nature of SAhass, and not to all (kinds of) offences. 

A corpoml punishment, however, does not ever occur for a 
Bribmana as Manu* has stated generally via 5 *' Let him (j. e. the 
king) never slay a Brdhmina, though he is immersed himself in all 
(kinds of) sins”. Moreover Odanu* says: ‘‘No greater crime is 30 


1, o( KfttySyani, verge. 484. 2. Of Sfaca Ch. Vllf. ZlB. 

a. Appotiflix 54, And also of Kfilyiynta verso. 48'1. 

4. Tha smallest coin. r. g. a Oowiio, It is also Orjcribed as a mobe/ 
taeasaro, SO owrles ot \ Ptna as also that of a MSshs. 

5. Dy Mann Cb. VIII. aso. 6. Ch.Vni.3Rl. 
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Ydjtuivalkya 
i'erui 81-82. 


possible on earth than slaving a Brahraaria ; a king therefore must not 
even concieve in his mind the idea of killing him (a Brdhmana}”. 

S'hla^?!- 

The Author states a penalty for a false witness 
5 Yajfiavalkya, Verse 81. 

Kitiakrt, ‘The suborner’, i. e. one who causes false evidence to be 
adduced, such as the Kshatriya and others, each should be punished with 
double the amount of that In dispute, as a fine. A Brahmana, however, 
with undiminished property, is to be exiled from the country. To 
10 that effect says Mann'; “Never, on any account, should one slay a 
Brahmana, although (he is ) immerced in all (kinds of) sins ; (the king) 
should expel him out of the country, with the entire property 
undiminisbed’ A just king should banish from the kingdom after 
punishment, the member of tbe three I^r^as uttering false evidence ; a 
15 Bribmana however should be banished’*, and various similar penalties 
varying according to the offences and the Varnas, have been stated by 
rdanu, but are not stated here for fear of prolixity. 


Yajnaval^a, Verse 82. 

He who having been called upon and sworn to' 
20 give evidence conceals it from others under the influence 
of passion, should be made to pay an eightfold fine ; a 
Srahmana, however, should be banished. 

Mitakshara : — Moreover, he whosver, who having accepted 
to give evidence as of a witness, and Sakshyam s'ravitah, having 
25 been sworn to give evidence along with other witnesses, at the 
time of bis deposition, tamovrlo, being tmtfer Me influence of 
passion i-e- with his mind seized with tbs feeling of anger &c, 
nihnute, conceals, sakshyam his evidence, annyebhyah. from 
cllters i.e. witnesses with the words: “I shall not be a witness here &c.'’ 
SO that mao dapyah^ should be made to pay a Bae 

Penalty for not ashtaguijam, eightfold of the amount of tho 
giving evidence fine (payable) in case of a defeat in the suit. A 
when knowing Brdhmana, however, who is unable to pay an 

(the facts). eight-fold amount as fine should be banished. 

35 The penalty of banishment, however, should be 


1. Ob. VIII. seo. 


2. Ch. VIII. 123. 



'Yajmcalkffa T AlitlkeharS & Viraoxitro^ya'^Wfiin all ufithhold evi^i/ice. Re's 
Veree 82 . J ' 

observed , to b5 either the stripping off of clothes, the demolition of 
'the house, or the expulsion from the kingdom according to the 
nature of the subject-matter of the suit. In the case of others, 
however, when an eight-fold amount as fine is not possible, the 
penalties of doing such labour as is appropriate to the caste, fettering 5 
in chains, or incarceration in jail, and like others should be observed. 

And this, again, should be followed (to be the rule) even in the last 
verse. 

When all withhold evidence, then the liability of all is equal. 
When, however, having given evidence, they speak falsely, then they 10 
should be punished, regard being had to the exigencies (of each case). 

Aa says Ka-tyayana’ : Having once given evidence, those who 
depose to the contrary are liable to be punished, (as) they are guilty 
of prevarication 

Nor, moreover, ought the witnesses cited by one be approached 15 
in secret by another. As says Narada^: One 
* Page 52. should not approach in secret a witness cited by 
the other (side), nor should be (try to) win him 
over through other (means). A party resorting to such practices Is 
(liable) to lose. ” 20 


Viramitrodaya- 

The Author meotioos the peoalty for false witoesses 
Yajiiavalkya, Verses B1 & 82. 

*The suborners’, fraudaleotlf csrrjiQg od traasactioos, 
in short, who make false statemeots ; those witnesBss who areofsach 25 
character, these pfiAak p^thah, < separately’ i. e., each one, tividdt 
rfioiyunam, ‘twice the amount of that to dispute’, should be compeUed to 
pay as dandciy ’penalty’ t. e., sboald be poniahed. In some places the 
reading is Kdtatdkshyakrta ‘who have been induced to give 

evidence fraudulently’. 30 

This, moreover, by reason of the many cau.ses such as covetous- 
ness and the like as indicated by the word tathd, ‘also’, to one who has 
been unnecesaarily defeated, an omouot of money eqoal to that in dispute 
should be censed to be paM as a penalty. This is the substance. 


1. Verie. 406. 


2. Ot. I. 165. 
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A Br&hraan^, however, shoald be ilriven oat of his conntry, 
Smridk, BO it has beea declared io the svitUs, and is not to be paaished ' 
by a money fine. 

Yah, ‘ he however, s&kskyam, anyehhyah srdtitak, srdciMtdni 
& ‘ having been called npon and sworo to give evidence by other’ and 'after 

agreeing \ i.e., having declared *I tnow this fact’, afteiwards tamotriah, 
‘onder a feeling of anger’, r.e., with his mind oppressed with a feeling 
of anger, fraadnlently, a&kxhyam nihnule, ‘conceals his evidence’, 
i.e., at the time of making the statement makes trouble, that mao shoold 
10 be compelled to pay a penalty of eight times the amount in dispute. For 
this kind of olTeDce also, a Br&hmana ehould be bauished only ; by the 
use of the word tu, ' however ’ has been excluded a pecuniary penalty. 

Vishnu’ says: " Forfalee witnesses, the confiscation of the entire 
property”. This moreover has a refereuco to those who are so by habit. 
15 Manu’t “(If) from covetousness, be ehould be fined one thousand 
(panas) ; (if) through confaslon, however, the first amercement ; (if^ 
through fear, the two midUng (amercements) should be the penalty ; 
(if) through ffiendahip, four tim*s the first (121). (If) through last, 
tSQ times the first, while (if) throngh aoger, three times the last; (If) 
20 from iguorance, full two huudred (panas), and (if) through childishness, 
one haodred (122). The wise have mentioned these as the puaiabmsDtB 
for false evidence (81-8 •). 


S'ulapanh 

Tajfiavalkya, Verse 83. 

25 In the matter of evidence eworn and concealed from others, for him 

is a penalty of eight times the amount in dispute. The rest is clear. 


Not giving evidence, as also giving false evidence has been 
generally prohibited of the witnesses. Tho Auther mentions cases by 
way of exception to it 

30 Yajfiavallsya, Verso 83 (l). 

Where men of the (four) orders are (likely) to suffer 
capital punishment, there a witness may speak an 
untruth. 


1. Oh V. 176. 


2. Oh. VIII. Ul, 122,123. 
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Mitakshara 5 — Where, if a fact is deposed to, there is the 
likelihood of a capital punishment (being given) 

The Author io men cf (he four orders, i, e. of the 

indicates a case 5'^t2rfra, FmVya, Kshatriya and Vipra classes, 

where untrue testi- sakshi anrtam vadet, a xcitness may speah 5 

mony is permis* an untmthf i. e should not speak the truth, 

sible. ^nd by this prohibition against true evidence. a 

permission for refusing to give evidence, or for 
giving false evidence is given for witnesses of whom it has been 
prohibited beforeh 10 

Where c.^. in the case of a complaint founded on suspicion, 
by speaking the truth a oarm is likely to suffer capital punishment, 
and by speaking an untruth no one is to suffer capital punishment, 
there an untrue testimony is permitted. Where, however, by 
speaking the truth either the plaintiff or the defendant is likely to 15 
suffer capital punishment, and also by deposing falsely one of the two 
is likely to suffer capital punishment, there a refusal to give evidence 
is allowed, provided the king permits. If, however, tbe king does 
not let off in any ease unless testimony is given, then an incapacity 
for a witness on account of depravity should be incurred. If that too is 20 
impossible then the truth alone should be spoken. For by giving false 
evidence the taint of a capital puniahmeot for a varni, as well as that 
of giving false evidence is incurred. By speaking the truth, however, 
there would only be the taint of a capital punishment for a varni. 

In such a case, moreover, an expiation should be made according to 25 
the S'dstra. 


(ft may be said) then there would be no sin in giving fafso 
evidence or in maintaining silence, as tbe same has been permitted by 
S'Sslra, so the Author says 

Yajnavalkya, Vers© 83 (2.). 30 

For purification from that (sin), the special oblation 
of rice known as the Saraswata should be presented by 
the twiceborn. 


1. YSjQ I. 82 p. 884. 

33 



°°® irtfM8J(S). 

Mitak?hara:“-Talpavanaya,/or purijieaiion from that 
(ain), i.e. Tor the atonement of the em on account of the faJse evidence, 
or a refusal to give evidence, Saraswata charu, the rice oblation, 
nirvapyah, -should be presented, faydwijas, the rjci«-Jor«, each 
5 feparately. A sacriBce wherein the presiding deity is the goddess 
Saraswati is (called) a jS£7rasirflMJ The word is well hnown 
as indicative of boiled rice which is hot and from which water has not 
been allowed to flow out (while it was boiling). 

Here this is the meaning : False evidence or a refusal to give 
10 evidence which has been prohibited for witnesses before has here been 
sanctioned. This espiation is in reference to the transgression of the 
rules generally prohibiting the giving of false evidence or not giving 
any, and as is to be found in the tests; ‘'One should not tell an 
untruth "a man incurs a sin by not giving evidence, as also by 
15 giving a distorted one' 

It may be objected that (bis test which is in the nature of a 
sanction is meaniogless ioasmuch as even with this text allowing 
witnesses to tell an untruth or not to speah at all, the text propounding 
the sin incurred by reason of the infringement of the general rule 
20 probiblting witnesses from either epeaklog ao untruth or not 
speaking at all, remaius where it was. Bui it is not so. For the sin 
accruing from the infringement of the rule prohibiting witnesses from 
telling an untruth or not speaking at all is great, while that due to 
the infriugement of the general rule is small, and thus the text in the 
25 nature of a permission has a meautug. 

Although in other cases the removal of (the taint of) a greater 
sin would also secure the removal of the smaller sin which is (only) a 
part (of the greater one), still here by reason of the (special) 
sanctioning text, os also by reason of the rule as to expiation, it 
30 appears that by the removal of the greater (sin) the smaller one is 
not removed although it ia a part of it. 

•'This test should. also be understood as a permission for 
speaking an nntruth, or not spealdog at all, in the cases such as those 
of travellers and others where there is the danger of n capital 
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punishment being passed upon a warns. And as there is no other 
(special) prohibition, there would be no (necessity for an) expiation. 

In case the real facts arc disclosed In course of time by other causes, 
the absence of o punishment for witnesses and others also is inferrable 
from this very test. 5 

Here ends the Chapter on Witnesses. 


Viramitrodaya. 

Thiohiog of an esceptioo to the peoalty etc. for false evldeoce, 
the A.uthor proceeds 

Yajnavalteya, Verse 83. 10 

yaira, 'where’, 'carnin&m,, «of the tarnU' t. e., of the Br&hrasna, 
Kshatriya, and the Vaisya, tcidhah, ‘capital paDisbraeDt*, i.e., lossof 
life, resalts npoo stating the truth, ra^ra, ‘there’, ‘a witness’, 

anr/am, ‘an untruth* f.e., such as may be of ase in prereoting the loss of 
life, pads/, ‘may speak*. 36 

Td.ip^van&ya,, ‘for purificatiou from (hat* i.e., for the wiping off of 
the (sin of) false statement by means of a penance, S&ra»tatah^ i. e , 
intended for the goddess Saraswati, aastated before, m'rrdjoyaA, ‘ehoold be 
oiTerei*, thas by means of a (tart, the (whole) sacrifice has been todicated. 

It shoalJ not la contended that here the making of a false 20 
statement baTlng been permitted, performance of a penance isincon* 
gtaona; for although this is an exception to the rale stated before 
regarding (he sin generated by (be false 8(atemeD( of a witness, still to 
(be general rule about the siu resulting from a false statement, no 
exception having been stated, the performance of a penance becomes 25 
possible. 

Some say, that here is a case of a resort to an unavoidable course, 
by reason of this sin being smaller as compared with the sin consegoent 
upon the exccntion of a member of the I’arnas. 

In* fact, >0 this case no eio is generated; by the expression ' for 80 
pnrification from th\t’ it is meant to inlicate that there is an absolute 
1. Here ilitramisra gWc3 bis own ^iew which tn short is that fast as 
killing an animal in a sacrifico is so s!n, as it is done eeder an jnjaccUre 
tsxt, BO here also there is no sin at alL The analogy, however, does not hold 
here, the expression ‘/or the petrifiatien oi that* in terms aBames 

that there is something which reqaires purification. 
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nishnatah, has been agreed to by a contract, t. e. settled ; in 
reference to such sn amount, if in course of 
Regarding do* time a dispate arose, for the determination of 
cuments in the real facts, lekhyUTn Sakshimat, a xcriting with 
5 hand of another ( the attestation of ) witnesses (thereon) i. e. with 
person. the otteitation of witnesses of the qualtities as 

described above, d-hanlkapurvakam, ( com* 
mencing) with the name of the credUor-ih&i wherein the creditor is 
(mentioned) first is a dAflnfcapwrFu^um-that is to say, where the name 
10 of the creditor is mentioned first *karyam, should he made, i- e. 
should be executed. Or persons, possessing the qualifications 
mentioned above should be made witnesses. Vide the text : *' In 
disputes regarding whatever act has been done by a party, either 
witnesses, or a document In his own hand is ordained for establishing 
15 the transaction. ” 


S'ulapa^i. 

Yajiiavalkya, Verse 64. 

rajj KaichM, ‘whatever’, in the form of a loan transaction, arthah, 
has been fixed bj mutual consent, ‘by such an interval so much Is to bo 
SO paid' and the like, in such a transaction, a document with witnesses i. r. n 
document bearing witnesses, should be made and that too by first putting 
the name of the creditor before the name of debtor is written. (84). 


Yajfiavalkya, Vorse 85. 

And containing, among other things, the year, the 
25 month, the half of it, the day (of the month), the names, the 
castes, and the names of their own gotra, as also the 
scholastic title, and the names of self, father, and such other 
details. 

Mitakshara .—Moreover, sama, the year i, e. the cyclial 
30 year; masah, monfA, e.g. Chaitra &c; tadardham, the half of it, i.e. the 
fortnight f. e. the bright or dark (half)', ahah, the day, i. e. the date 
such as the pra/jpaef &cj nama, names, i.«. of the creditor and the 
debtor; jatih, caste, i.e. Brstlimnna &c; swagotrain, the names of their 
own Gotra. e.g. VMsishtha &c. containing these e. the year &c. 
i7"OfN»radiu ^ 
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&c. Similarly, sabraihmacharikam, the scholastic dik, e.g. he ia the 
master^ of many branches of learning t.e. bis academical title, such as 
‘ Katha the master of many branches,* atmiyapitrnama, the name 
of self and father, i.e. the T\o,mz oi the fathers of this creditor and the 
debtor. By the (use of) the term Adi, such other, are included the 5 

amount, the caste, the quantity of the amount, the day of the 
week &c. A writing, containing these^ ahouldbeexecuted ; this is the 
connection (of this verse) with the last (verse). 


S'ulapaui. 

Yajhavalbya, Verse 85. 10 

Gotra itself is saQOtra ; sdfmhntackdriKxtm, 'the scholastic title’ such 
as, a student of such and such ^iVihii, that writing should have noted on it, 
the year &c. By the use of the word ddt, ‘and the like’, also of the thing, 
quantity, kind, and the like. (85). 


Yajnavalkya, Verse 86. 15 

After the contract has been executed completely the 
debtor should enter his name with his own hand ( at the 
end ) with the words: " what is written above has the assent 
of me the son of such ( and such ) a one.” 

Mitakshara : — Moreover, the conlract which was agreed fo 20 
between the creditor and the debtor by mutual 
Consent of consent, samaple, after it had been completely 

the debtor. executed, i. e, written down, rpi, the debtor, i. e. 

the person who iacurs (the liability of) the loan, 
nives'ayet, enter, i. e, write in the document his own name 25 

swahastena, tciVA Ats oicrt Artttd, ». c. with the words: “Whatever 

1. The original in Doctor of learning. 

2. Referring to this inlein a cose of a will made by a Binda, which was 

not written by the testator, cor in wMch was his sigcatare attested, Sir M. 
Weslropp C. J. observed : ‘‘We do not think that wc are bonnd to apply 
this rale strictly, at all events to doenroenta each as wills, which were not 
recognized by Bindo Law, and were therefore, not ^yi^h^n the conlcmplalion 
of the aathor." r. Gannh I. L. R. 3 Rom. 7 at p. 8. 
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has been written above in this document, matam, has the assent of 
me, i. e. is what was intended by me, mama, the son of such and 
such” 


S'ulapaoi. 

5 YajRavalbya, Verse 86. 

The meaning (of this verse) is plain. In the case of one ignorant of 
writing* Vyasa slakes a special rule j “A debtor who is ignorant, should 
cause his assent to be written; or even a witness (who is ignorant) by a 
witness, or by any other in the presence of all witnesses.” (86). 

10 Yajnavalkya, Verse 87. 

The witnesses also, should subscribe in their own hand 
with their fathers’ names before theirs, thus: “ Here, so and 
so, am ft witness;’' these (witnesses ) should be equal. 

Mitakshara Similarly, those persons who have been indi* 
Ig cated as sakshlDah, tr>Vne.«s»* in that document, 

• Page 64 theso also should eacli separately, swahastena, 
tn their own hand, subscribe their names preceded 
by those a£ their fathers with the words : “ I so and so, Devadatta, am 
n witness to this trausaction. ” These, moreover, should be (so) 
20 selected (as to be) saraah, eqttal, in number and quality also. 

If a debtor or a witness is uot literate, then the debtor through 

another person, and tlie witness also llirougli another witness, should 

in the presence of all the witnesses, cause his declaration to be written 
down. As sajB Narada: “A debtor who is illiterate should 
25 cause his declaration to be put io writing in the presence of all the 

witnesses, so also should a witness (who is illiterate have it written) 

by another witness 

S'ulapaui. 

Yajnavalkya* Verse 87, 

30 Samdh, ‘equal’ i. f. etjual in qualifications. Those who, however, 

are ignorant of writing should have it written— thus it has been stated 
before. (87). 
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Yajnavalkya, Verse 88. 

“ Being desired by both the parties this was written 
by me so and so, the son of so and so.”, thus at the end ( of 
the document ) should the writer then subscribe. 

Mitak&'hara; — ‘Moreover, then lekhako, the wriler, 5 

ubhabhyam prarthitena, hehg requested by 
Writer’s both, ue. the creditor aod the debtor — “By me such 

endorsement. and such Devdatta, the son o£ Vishnumitra this 

document Ukhitaiu, Aas been tcntien ", iti ante 
likhet, thus at the end he should subscribe. 10 


Now the Author mentions about a document made in one’s 
owQ hand 

Yajnavalkya, Verse 89. 

Although it be without vdtnesses, a writing which is 
in one’s own hand, all that is declared to be evidence, except 15 
when it is caused by force or fraud. 

MitS,ks''hara ' — YaUekkhyam, that loritinp, which has been 
written by the debtor in his own band, such a writing, tat sS.kBhi* 
bhirvinapi, although it he mUhotU mtnesses, has beeij laid down by 
Manu and others to be evidence, balopadhikrladrte, except tohen 20 
it is caused by force or fraud-, t. e. with the exception o£ that 
which has been caused by force i. e. compuUion, or by fraud i. e in » 
the form of (creating) deception, temptation, anger, fear, intoxication 
&c. Narada* also says •• “That document baa been laid down as 
invalid^ which has been executed by a person intoxicated, by one 25 
against whom a charge had been pending, by a woman, or by a child, 
and that which had been executed under compulsionj also that which 
has been caused by fear or fraud 

Such a document, moreover, whether it be written in one’s 
own hand or in that of another, whether it be passed in the course of 30 
a transaction with or without secnrUy, should thus far be written 
conformably to the usage of the country, and should be without 


1. Ob. 1. 137. 

34 


2. srwior — Q&reliable as evidence. 
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prejudice to the rules as to the aequence o£ sense and the order o£ 
words, and should be without dropping any letter or alphabet. It need 
not, however, be necessarily (couched ) in nice language ; it may be 
written even in the peculiar native language of the particular locality. 
5 As says N^rada*.' "Tiiat document is said to be valid which is not 
opposed to the custom of the country, the contents of wliich answer to 
the rules regarding pledges, and which U not in disregard of the rules 
about the sequence of ideas and words.” 

That which explains in detail is a (rule) vidhiJi. The rule 
10 ( vidhi ) regarding a pledge ( &dhi ) t. e. for executing a pledge. Its 
characteristic i. e. 'a pledge for custody’ a ‘ usufructuary pledge’, a 
' pledge with a time limit * &c. That wherein its characteristics are 
distinct is vyaktAdhivtdhilahhanam * the contents of which answer to 
the rules regarding pledges d;c.; Aviplutnkramdhharam, ‘ which is 
15 not in disregard of the rules about the sequence of ideas and words *• 
Sequence i. e. of ideas ( krama ). Krama and aksharas make up the 
compound word kramAk-^hara. That wherein the sequence of ideas 
and words has not been disregarded is nviplulakramAk^hara. Such 
a document of this description, U legal evidence. There is no rule 
SO as regards nicety of language here, as In the case of a royal grant. 
This is the meaning. 

Viramitrodaya. 

Now the Anthor expounds the docutnent as a roeans of proof 
YajHavalkya, Verses 84,85,86,87,88,89. 

25 A document ie of two kinde, (one) made in one’s own hnndwritiog, 

and (the other) made in nDother’a hand. Of these, the last should be 
made with witnesses etc. The 6rst, (eyen) without witnesses is good 
evidence if not made under compulsioD or through fraud. This is 
the diiTereace. Buts possibiiity oxiete of a suspicion arising about a 
30 document written in one’s own band, and with a view to dispel it, that 
also should be made with wUneesea on. Other kinds are of the ordinary 
particnlars. 

' Yah haschit, ‘whatever*, artAah, ‘transaction’, in the form of. 
a loan or the like, paraa;>ara»n, ‘mutually’, by the debtor and the 


1. Oh. 1. 138. 
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Ydjhavalkya n 
Veuta S^«S7.J 

creJitor, i.e. betw^een both, by the cooaeot of each, nja/iwcJ^aA, * agreed 
to i.e. teas established, io such a traasaotioo, leik^am, ‘ a document *, 
with the Dame of the creditor first written, Id the form of recitals 
couched ia expressive language (84). Together with somd, ‘the year*, 
mdsa, ‘the month’, tadardham^ ‘its half*, i.e. the /ortnight’j ahahy 5 
‘ the day *, t.e. the dale ns well as the day of the week. Together with 
this, the names of the debtors and the like others who have been the 
recipients of the loan by its acceptance, also of both the debtor and the 
creditor, ‘caste’ each as, a Br&hmana and' the like ; sagotramy 

‘ together with the ^e/ra I.e. only— at some place the reading is 10 

3U'ago{ra/:a-^cQiiiSi\tiiD^ these. 

Along with /CafUa and the like others, samdnam one who stodies 
the Brahma, i.e. a branch of the Yedae, is a eabrahmacMri, ‘of the same 
school ’ } snob a portion. Babrahnaehdrikam, ‘ the scholastic title ’ of 
.the debtor and the creditor, the fact of their pursuing the study of 15 
Katha or a like other branch (of the Vedas), Atmiyam, ‘of one’s’ i.e. of the 
creditor and tbs debtor, ‘the parents’ their names. By the 

use of the word d<fi, &a. are included the amount, its kiud, and quautity, 
and tbs like ; marked with these, should be made. 

By the use* of the word /«, ‘however % are excluded those made 20 
osder compuleioo or by fraud; by the second use is excluded one without a 
document when the document is written by another. This, moreover, should 
be borne in miud, that even if written by another, a document if admitted 
to be au extremely honest traneactien is good evidence even if it be 
without a witness ; otherwise, however, the decision is to be reached 25 
by means of witnesses. There, the documeot is used as a means of 
reminder to the witnesses. 

Ariha.y ‘ the contract when (it ie) completely written down ; rni, 

‘ the debtor yadatra patre lekhUam, * whatever has been written in this 
dQcam^nt'tihsitfmataTnmeaviubaputrasya, ‘ has the assent of me the eon SO 
of so and so.’ Thus, after haviug written this in order, he should write 
bis own name with bis own hand, and enter it in the document. 

' In the case of oue ignorant of writing, VySsa states a special 
rule ; “ A debtor who is ignorant, shonid cause his assent to be written ; 
or even a witness (who is igoorant), by a* witness, or by any other, in- the 35 
presence of another and the witness.” (86). 

‘With witnesses’, so has been stated. There, the Author 
mentions the mole — e&kshii}as!keti, ‘witnesses, &o,’, sam&h, ‘ equal ’, i,e. 

J. — either the bright or the dark half of a mcratb, g-g- or f:sir- 

3. i. t. in verse 84. 
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with equal qnalific&tioDS, te, * these % i.d< the wltueases, aica^fiifndtna^ 
leiAin'j/Jilrtaiam, * with their f&ther*a osmea written before atra, ‘ iu 
this trausactioD*, aiam amuAah, * I, so and ao * b; oatne, aaisAi, * am 
a witness \ thua ‘io their own hands', likheyuh, * should 

6 (they) write Thoae who are igooraot of writing should cause it to ho 
written ; this is indicated as au additiaa by the word chs. (87). 

TataA, ‘thereafter*, t.c. after the name of the witness wss 
written, ZeiAa/^aA, /the writer’, i.e. the writer of the document, 
uAAdAAydm, * by both ' t.e. by the creditor and by the debtor, artAirena, 
10 ‘being requested’, by name so and so, bj myself (his, li/chitam, has 
been written *, thus ante, ‘ at the end i.e. rounding up the remaining 
portion of the document to be written, binisalf likhtt, ‘ sbonld write 

By the nee, twice, of the word At, the object of recording the 
request, and also the understanding of the import of the doeument, has 
15 been pointed out. (88). 

rindpiri, ‘even withont, &c.’, has been explained before. By 
the nse of the word is exclnled a document written by another and 
execnted with attestation, ^arran, ‘all that’, by this is expressed all 
the writings, t!z., o( the plaintiOT, witnesses, the writers of the 
20 documents, etc. (8i>89). 


S’hlapani. 

Tajuavalkya, Verses 88,89. 

The meaning (of Verse 8S) is plain. 

A document written by the hand of the debtor, even though it be 
25 without attestation, still it is good evidence, provided it does not happen 
to have been caused to be made under compulsion or by fraud. Upddhih 
‘fraud’ I. R deceit. So Brhaspati*: “A document executed by a dying 
person, an enemy, one oppressed with fear, a woman, a suffering person 
one intoxicated, distressed by a calamity, at night, by fraud, or by force* 
30 does not hold good”. {89). ' 


While discussing the rules about documents the Author 
mentions the rule that a debt entered into a document should be paid 
by three ( generations in descent ) only. 


1. Oh. VIII. 23. 
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YSjnavalkya, Verse 90 <1). 

A debt evidenced by writingf should be paid however 
by ( persons in ) throe (generations) only. 

Mitakshara • — Aa a debt evidenced by a witness should be 
given by three (gencratioua) only, so olao it is ordained that a debt 5 
evidenced by a document should be paid by the barrower, his son, and 
tbo sons o£ that son i. e. by three (generations ) only, and not by the 
fourth and others. 

An objection •* — Indeed by the tcxt^“B 0 ns and grandsons 
should pay a debt ”, it has already been established as a general 10 
restrictive rule that a debt should be paid by three only. 

Tho answer : — -True. But this text has been mentioned with 
a view to meet a suggestion which may likely be made that a 
debt entered in a document might be understood as an exception to 
this general rule on the strength of its having been found in another 15 
Smrji. For, after mentioning the characteristics of u document it 
has been said by katyS>yan& : Thus, an nnceatra) debt is made 
payable after the (proper) time has passed”. Thus an ancestral 
debt which is entered into a document is made payable even though 
the time ( for payment ) has passed. Her© by the use of the plural in 20 
pUrndm, ‘of the ancestors’ as also from the expression ‘ time has 
passed ’ it is inferrable that the fourth 
* PAGE 65. • mesceadant) and others may be made to pay®. 

ftloreover, Harita also has said : “ To him in 
whose possession the document purports to be, should payment be 25 
directed to be made. " Here also by the general rule that ' the debt 
is his who has the document in his custody the inference arises that 
the payment of debts may be made to the Fourth ( descendant ) and 
others. Therefore it is proper that the present text is for the purpose 
of removing the doubt. The two texts, moreover, should be supplied 30 
in pursuance of the text of the Lord of tho Togi^, 


1. Verse 60 See p. 792. 

S. See MasitVlhh rs PraiaJ 63 I. A, 204 j 48 .411 518 Also 

S^eo Anm vi. Uurffa 3 Luck, 70Q. Wbeie the Privy Council heH that a. son was 
bound by the sale of ancestral property by the father for paying off a debt 
of his grandfather i. e. the grandfather of the Boa. 

3. i. e. The sage Ytjntvvalhya. 
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The Author mentiouB an exception to it 

Yajnavalkya, Verse 90.(2). • 

A pledge, however, is enjoyed as long as it is not 
paid off. 

■ 5 Mitakshara s — The nou-Hability for paying a debt having 

become established by the ( genera! ) rule in the text • A debt is 
payable by three only, although it ia reduced to writing and i? with a 
security,” an incapacity for recovering a debt might also be inferred. 
With a view to { avoid ) this, the Author has stated this ( text ). 

‘10 By saying that ‘ a pledge may be enjoyed even as long as the 

debt U not paid off, whether by the fourth or the fifth’ a capacity has 
been indicated in favour of even the fourth ( person in descent ) 
for redeeming a secured debt. 

An objection t — Bat this tw has been once stated already in 

15 the text ' ' “ a usufructuary pledge never lai)se3 

The answer— True, «tU! if this text which is iu the nature 
of au exception, were not given, it (i. e.) the capacity would bo 
confined to three persons only. Thus everything is without a fault. 

Viramilrodaya 

20 A docameiit, eometimee is not regarded as coaelustve evidence. 

The Author states that 

Yaujavalkya, Verse 80. 

A loan which has beeo entered in a docoment, IriMtreca, hy 
(deBcaadents to) three (generatiooe) only, deyam, ' should be paid By 

25 the use of the word eea, ‘only’, are excluded the great>grandaon and 
othere. Therefore the meaning te that even if there be a document, a 
loan cannot be enforced against a greaUgrandsoD and others. Bytbenaa 
of the word ‘ however is excluded the liability of the grandson to 
discharge a surety liability inelnded and Joined to the word rnam,^ debt.’ 

30 Adkih, ‘a pledge', a possessory pledge such' as land, &c., rdc'ai 

bhujyate, ‘ is as long enjoyed y&wat, *8o ioog *, (ad, * that*, pledge, i.e. 
that debt ia not paid bach by the debtor to the creiitor. The 
meaning is that in that way, therefore a document of pledge eriJoDces 
a good claim even beyond three generations. (00). 


1. Verse 68 at p. 820. 1. 18. 
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Tajuavalkytti Verse BO. 

A. loan ns described before entered in a document, excepting a 
pledge, should bo paid by (membota of) three generations ; not, however, 
by the fourth. In regard to the rule loW down in the text’ : “by the 5 
son and tho grandsons the debt must be paid”, this text is intended for 
limiting it. Where a debt has been advanced after taking a pledge, there 
this rule does not apply ; so Mami*; **In regard to (amorous) women, at 
marriages, for the cow’s fodder, as also for fuel, and (in anything) in 
favour of a Brhhmana, for a (false) swearing there is no sin”. (90). 10 


Having disposed of a matter which had occasionally arisen, 
the Author resumes the subject in the context proper. 

Yajnavalkya, Verse 91. 

If a document is in another country, is badly written, 
or is lost, as also, if it is stolen ; likewise if it is torn, burnt, 
or cut asunder, another should be allowed (by the king) to 
be made (in its place). 

Mitakshara: — The rule which is now being laid down is 
that when a document has become unfit for a 
Regarding suit, another should be made. And unfitness for 
worn out and a suit arises, when the document is dos'antara- 
other documents, sthe, placed in anolher couniry, which is at 
a long distance j durlekhye, when the document 
is badly written, that is — wherein the writing t. e. the character or 
words are bad i.e. ambiguous or unintelligible, is (called) a badly written 
document; in such a badly written document. Nashte, lost, i. e. in 
course of time ; unmrshte, ejfacecC, {. e, where the characters and 
letters have been rubbed olf on account of the weakness of the ink.; 
hrte, stolen, ie. by robbers &c.; bhiwne, torn, i, e. tattered ; dagdhe, 
burnt, i. e. has taken fire; chhinne, cut asunder, i, e. when it is cut 
into two separate pieces. 


This ( rule applies ), moreover, when there is mutual consent 
of the plaintiff and the defendant. In the case of a difference, boweve^ 

■ 1. Verse &0 p. 782. ^ 


2, Ob. VIII. IIS. It does not appsar why this verse is cited here. 
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and when parties go to law, time shonld be allowed ( as may be 
necessary, for producing the document which is in another country, 
having regard to the inaccessibility and badness ot roads. 

In the case oi a document which is lying In a place which is 
o inaccessible, or which is lost, a suit should be decided by means of 
witnesses only. As says Narada' : “ When a document has been 
transferred into another country, or burnt, or badly written, or stolen, 
time should be allowed in case it should exist still ; if it be not in 
existence, the evidence of those who have seen it decides the matter”. 
10 In the case of a document which exists i. e. is still in existence, for 
producing it from another country lime ehouhi be aUotced i. e. an 
interval of time should be granted. 

In the case, however, of that which does not exist i. €. has 
ceased to be in existence, the suit should be decided by examining 
15 those witnesses who have seen it before. When, however, there are 
no witnesses, then the decision should be made by ( a resort to ) an 
ordeal, vide the test *' In a suit where a document or witnesses are 
unavailable, the divine proof should be exhibited’'. This refers to a 
document between (private) citizens. 

20 Similar Is (the case with) a Royal grant. This, however, is 

the diffcrencet A document is known as a Royal grant which bears 
on it the King’s own handwriting, and which is marked with his own 
signet sealsj it is ( valid as ) evidence in all trausations-*’ Similarly 
another ( kind of ) royal deed* evidencing success has been mentioned 

25 by Vrddhavasi?htha; “That is called a ( a document 

evidencing hucccss ) in which U indicated the manner how the point at 
issue was proved, which contains the answer as well as the proof, and 
which has also the decision ( recorded ) in it. To the litigant who 
wins and who has establislied his point, the jayapatralca should be 
30 delivered over impressed with the Royal seol and having the signature 

1. Cli. I. 146. 2. Of Klt^Sjana, Yetse 224. 

3. See K&tj'&yasa, Verse, 263. 

4. A ft dccieUl documenent, derrsln, a decree and ]udgtRent. 

Jayapalra\a is a “ certificate of auccesa” supplied to the successful litigant 

as evidence of his success in the partkulat autt. A Ilinnpatra “a certificate 

of defeat " is only evidence that n particnlar person was debated in a particular 
plea or pleas In a certain litigation. 
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thereon of the Chief Judge in his hand.” Similarlj? the coanciilors 
also should add in their own handwriting thus: “This is approved 
by me the son of so audflo &c” vide thetext o£ MatiU: “And also the ' 
councillors such as are versed in the Smrjts and the S'dstra, should 

add ( in ) their own hand just as in the ( case of ) 5 

* Page 56. procedure (prescribed) for documents’’. More- 
over, a proceeding is not declared to be free from 
defect except with the unanimous consent of the councillors, as says 
Narada* : "That (decision of a) dispute is considered to be without 
a dart where all the members of the judicial assembly declare, ‘This is Id 
right’, otherwise the dart remains in it.” 

Moreover, this rule applies only in the case of a judicial 
proceeding which contains ( all ) the four components ; vidg the text*: 

*' That is declared to be a JayapaCr^a which proves the matter in 
issue, which contains (all ) the four components, and which also bears 15 
on it the Royal seal.” Where, however, there is a defeat, as in the text* 

” One who altera hia former statemeat, one who shuns a trial at law, 
one who does not put in an appearance, one who makes no reply, as 
also one who absconds after being summoned — these are the five 
varieties of a faulty ( Htna ) litigant.”— in such a case nojayapairaka £0 
is given, but only a hinapatraka — a certificate of a defeat. This 
( last ) moreover is given with the object of imposing a penalty 
in course of time, while ajapapatraka U { given ) with the object of 
establishing the plea of res judicata. This is the distinction. 


Viramitrodaya 

When a docameat, executed at the time of the trauBactiou of the 
loaQ, by reasOQ of its location in another couatry or a like cause, is not 
likely to be available for being proceeded upon at the time of the action, 
another document should be made. That, moreover, when agreed to by 
both ia good evidence *, so the Author says ^ 30 

Tajuavalkya, Verse 91. 

When a documeot is rfeianianzs/de, ‘located in another coantry ' 
i.e. lying in a place other than the one in point ; dushte, ‘ is faulty *, i.e. 

1. Oh.Iir. 117. 2. Of Kfitydyana. ’ ‘ ■ V 

S. NSrada 11. 33. The meaning is tbst here the plsiati^ vtts pat oat of - 
the court on account of a defeat in .hie ude; and nok that the defendant got 
eaccese after a contest. 

35 



904 ' Vlramt., S'cla. & Alitik^harL— TT^n doeuneni loit <te. 


YdjfttealLya 

VtTM 9J-02. 

the lettOTs in which are amhigooaa ; nashte, ' ia loat hf the paper 
being destroyed i unmr-til/e, ‘efl'aced* owing to the weakness of the ink, 
the letters in which are rubbed oIT} ihtnne, ‘ torn i.e. on account of 
the papers being separated, cat Into two*, dagdhe, * hazut\ by Sre; or 
5 ehkinnt, * cat asunder *, i.e. being cut into tattere, being split into two; 
annyalUhhyain, 'another docament*, kirayett 'ahoiiM be caused to 
be made 

By the Qse of the word taMd, 'likewise', is ioclnded the compound 
word formed ; and by eha is iuclude) the one tsken sway by a thief. 
10 By the use of the word eca, ' also the making of another document is 
ezcladed in the absence' of its being located in another country, it:c> If 
the other aide, with a sinful desire for appropriation, does not acceptdfae 
former document, then after baviog established (the fact of) the former 
document by means of mtaeesea and the like means, another document 
15 should be made. (91). 


B'ulapSpi. 

Yajuaralkya, Verse 91. 

Cfnmf?hte, ‘effaced’, brought about by a defect in the ink; by 
the use of the word bhtnne, 'lorn*, i. e. cut, cA^inue, ‘tattered’, i. e. shattered, 
20 another document with the consent of both may be caused to be made. (01). 


The Author mentions the ways of deciding a case when a 
doubt or dispute about documeut arises 

Yajflavalkya, Verso 92. 

The genuineness of a- doubtful and disputed document 
25 may be established by (comparison with other) documents 
and (other writings) of tho party (written) in his own hand, 
and by similar other means ; as also by presumption, by 
, confrontation of parties, by direct proof, by marks, by 
previous connection, by (a probability of) title and by 
SO inference. 

Mitakshara:— ‘Lekhyasya, of a document, sandigdhasya, 
35 which has been doubled os to whether it is genuine, S'uddhih the 

1. *. e. the BOToral clrcniastaices ffleniicmed in th» (ext such ns its 
belsg la anotber country, or lost &c. 
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genuinenessy syat, hecomts estahUshed, swahaatalikhitadibhih, 
byj comparison with other documents and similar {other lOTitingsy of 
the party, i. e. by (eatablisbtng) the gcaaineness by (means of) another 
document which was written by him in hta own hand. Tho meaning is 
that if the letters are similar, the genameness would be established. 5 

By (the use of) the espression, adi, such other, it is implied 
that the genuineness is established by (pointing out) a similarity with 
other writings of the witnesses, or the writer, written in their own 
hands (with the one in dispute). A conclusion arrived at by regard 
to probability is a presumption, yilklipraptih ; Prdpdh’^is the 10 
(presumption arising from the) connection with the thing in dispute, 
with the country, period, and persons. A yuhti — is a probative 
reasoning as e. g. in ‘ It is probable that this (particular) thing may 
belong to this (particular) individual *\ kriya, direct proof} i. e. 

(he adducing of witness evidence on the point; chinhara, marks, 15 
i.e. distinctive marks such as a Sri (ril) &c,; sarabanbdhahi 
previous connection, I e. the mutual relations of advance and 
acceptance (of loans), even before, between the plaintiff and defendant 
on account of mutual confidence? agaraab, title, e.g. — ‘'bebas 
established a reliable origin of title to the subject-matter in dispute 20 
by 60 much. ” — These only are the circumstances. By means of these 
circumstances iho genuineness of a disputed writing may be 
established. This is the context*. 

When, however, a decision cannot be arrived at in the case of 
a disputed document, then the decision should be made by the help 25 
of witnesses, as says Katyayana*; “When (the genuineness of) a 
document is disputed the plaintiff should cite those (as witnesses) who 
appear therein. ” 

This text applies to a case where it is possible to have 
witnesses. In the case, however, where it is not possible to have 30 
witneseea, the text of Harita applies, viz- — ** Where a patty says— 

‘ I did not execute this document, he(*. e. the other party) has forged 
it ’ — then keeping aside that document, the decision should be made 
by means of an ordeal. ” 


1. 3?*^ — tie order or coQOoctioQ oi wards in a gentenca, 

2. Verse, 283. 
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ViramUrodAya & S'ahpifl-’CiMi/nitanlial in/trenee. 


rydjhavaltya 
[ ViTU Og. 


Viramitrodaya 

The Author menttous the meaus of removlog the doubt about 
the unreliability of a documeut. 

Yajiiavalkya, Verse 82. 

5 . Of a document regarding which a doubt baa been raised as to 

whether it is genuine or not genuine, iuddliih, ‘ genuineness t.e. the 
certainty of its goodness is determined by noting a good resemblance 
between it and another writing which is (admittedly) written by the 
opponent with his own hand. By the nee of the word ddi, 'and the like', 
10 it is indicated that with the handwriting of the writer of the document 
in which the witnesses hare snbacribed, on n comparison with another 
document, the appearance of a gaol resemblance with the writing of the 
docoment would establish the gennineness. 

‘ presumption i.e. a contrary inference from the state* 
15 ment i. e, *At present there is no money, it will be paid by me in another 
month*, and the like. Priptif ‘receipt’, i.e. the receipt of iuterest 
atipnlated iu the document of loan; ^riyd, 'proof, in the form of 
etatemeut of wi'toessee; ch'niiam, * mark a special mark particularly 
characteristic of the writing by the opponent, e.g. ^ri, etc.; tamiandhah, 
20 ' conneetioa ', Buch as iu regard to the enbjecl'matter of the diapute 
such ae an ear* ring, &c., n finding about the relationship of a 
creditor, &c., dgamah, * title *, i.e. of the Bubject*matter of the suit, such 
as a purchase, &e., before that; by these caoses also the genaiaenesB 
may be established. (92). 

25 S'ulapaoi. 

YajRavalkaya, Verse 92. 

I'ufcdprdpfth, 'presumption by confrontation*, in this form: — "In 
this time, at such a place, it appears probable for this man to bare bis 
property, and in the like”; Kriyd, 'direct proof’, i. e. the evidence of the 
30 witnesses; cAmfuim, 'raarks* i. e. special signs; samhandAaA, ‘connection*, t.e. 
of the person offering and the one accepting; also by former writings &o. 

' • in bis own hand a connection with the acceptance, a document about which 

a doubt has been raised, one may be examined. 

■ By the Use of the word drf* aro Included the hands of the witness 

35 of the writer, and of himself. So says Katyayana’: “When there is doubt 

about the hand-writing of the debtor, whether be. be living or dead 
(by n comparison) with other documents written in hla own hand, tho 
' '’dBclsloirabout the documents (In question) should be reached”. (92), 

1. Verse 280. ~~ 
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Thus when a^ter the document is established as genuine) as 
also the liability to pay the debt (a question might arise as to), what 
should be done if a party is unoble to pay the entire debt ? So the 
Author says 

Yajnava-lkya, Verse 93. 5 

The debtor should write on the back of the bond each 
payment made by him after making such payment ; or the 
creditor should endorse the amount received by him marked 
in his own hand. 

Mitakshara: — ^?hea the debtor is unable to pay the entire 

debt, then he should pay according to his means, 10 
An endorse- and write the same on the back of the bond thus : 
mcnt on the deed. *' So raach was paid by me;”— -or the creditor 
should endorse i. e. write on the back of the 
document itself whatever amoaot was upagatam, recfhed, 
i. i. got by him, thus, — ‘‘So much was received by me.” 15 
How ? — swahastaparichinhitam, marlad in his oten hand, i. 
marked by letters written in his own hand. Or, (It may mean this) 
vis, that the creditor should give to the debtor a note of acknow 
ledo-ement of receipt marked by letters written in his own hand. 

S'Qiapaai. SO 

TajSavalkya, Verse 83. 

"Whon the debtor is unoMo to discharge the entire debt, as much 
amount as he pays, so much the debtor should cause to bo endorsed on tbe 
back of the debt-bond. The creditor also sbouJd give a writing for the 
endorsement. As says Vijhnuh “When tbo whole amount In entirety 25 
has not been psid, the credior should pass a writing In bis own hand”. (93). 

Whit should be done with the document when the entire debt 
has been paid off ? bo the Author aaye 

Yajnavalkya, Verso 94. (I) 

After paying the debt, the document should bo caused 30 
to bo torn, or another should be caused to be made for 
(evidencing) the acquittance. 


l. 9h.TJ.26. 
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Mitakshara : — Either by instalments or at once, in its entirety 
datwa, having paid, rnam a debl, lekhyam, the document, executed 
before, should be caused to be torn. 

When, however, the document happens to ba in an inaccessible 
5 place or is lost, then the debtor karayet, 

* Page 57* should cause, the creditor to pass to him another 
document sudhyai, as evidencing the aeguitlance. 
i, e. discharging him from his obligations as debtor. The meaning 
is that the Creditor should pass a deed of discharge to the debtor in 
the order mentioned before. 


3 0 What should be done when a debt incurred in the presence of 

witnesses is to be discharged entirely! so the Author says 

Ydjilavalkya, Verse 94 (2) 

And a debt which was Incurred before the witnesses 
should be paid off in the presence of witnesses. 

15 MitSkshara : — That debt, however, which was incurred 

before witnessess should be paid off only in the presence of those who 
had previously witnessed it. 

Here ends the Chapter on Documents. 


VIramitrodaya. 

20 Ja^t like the doeumeot of tb« loao, the doconaent evidenciog its 

discharge is aleo a good eTidence i so ioUndiDg, the Author eajs 
Tajuavalkya, Verses 93, 94. 

Lekhyatya, * of the doeumeot i.e. of the paper, pfshthe ‘co the 
tereree’ eide, as be goes ou payiog the amount in small instalments, so 
25 after each payment, fniko abkilikhet, * the debtor should write,* After 
having paid the entire loan, however, the document of loan given by 
himself, pAtaget, ‘ should cause to he torn f. e. ehould he cut into pieces. 
When, however, the debt-bond is not at hand, < for the 

acquUtanca t.e. as evidencing the certainty about the cessation of Lis 
30 liabiUty as a 'debtor, anngatlekkyam, * another document reciting the 
fact of the discharge, kAragtt, ‘ ehoald be caused to be made . 



Ydjmxalkya Virami.i S'&Iapiol &. flIU&kfb8rX-~Trt(n«8< tndoTsmenla, QDQ 
Versts 64-95> J - 

This is to be patticalail; ooted: A debt yrhich has been takea in 
the preseoce of witoessee, that shoold be paid o? io the same maDoer. 

B; the ase of the word cha, it ia lodieated that io the abseace of ooe’e on-o 
handwriting, the matk of the handwriting of an honest man is to be 
admitted. By the use ‘of the word tu, * however % in a debt incurred 5 
witboat witnesses, the discharge in the presence of witnesses is 
excluded. By the use of the word cha is included a payment without 
witnesses of a loan incurred without witnesses. (93, .94). 

Thus to. the Commentary on S'rimat Tajnavalkya, 

ends the Chapter on Docnments- 10 


Yajoaralkya, Verse 94. 

When the whole amount in entirety has been paid off, the debt bond 
should be torn. If, however, the document is not available, by way of 
evidencing the acquittance, another document should be caused to be 15 
made. When a loan has been taken in the presence of a witness, it must 
also be paid in tbe presence o! a witness. (94). 

Here ends tbe chapter on Pocuments. 


Chapter VII. 

OF THE ORDEALS. SO 


Homan evidence fans been said to be three-fold vis, consisting 
of documents., witnesses, and possession. 

It ia now the turn of ordeals j and the Author wishing to 
expound ordeals as a means of evidence lays down the procedure in 
ordeals by the first five sVoias commencing with '* The balance, tbe 25 
fire &c.” (Verse 95). There, presently, the Author mentions the ordeals 

Yajfiavalkya, Verse 95 ( l ). 

The balance, the fire, the water, the poison and tho 
kos'a, arc the ordeals, ( prescribed) hero for exhoneration 
( from an accusation ). 30 





910 


[ TAJktvaliys 
Ftrie OS. 


Mitaksharat — The five-ordeaU u e. those beginning with 
the balance and ending with tbe hos'a should iha^ hertf i. e, in the 
Dharma-S'cLstray be offered for visuddhaye, ej:Aonfrarf(7n, i. c. for 
removing an ambiguity about a doubtful point. [ 95 (1)]. 


5 Elsewhere have been mentioned other ordeals, even such as 

the rice and like others, vide the text of Pitaniaha ' “ Tbe balance, 
the fire, as also the water, the poison, and similarly the iosa, 
likewise the ricej these arc the ordeals; and the seventh is the 
heated AfdsAa. " Then why say these only ? So the Author says 

10 Yajnavalkya, Verse 95 ( 3rd quarter). ‘ 

These are (to be resorted to)intriab on serious 
accusations. 

MitEkshara EtEni niabEbhiyoge8hve7a,/A«« ijWrtals 
for sermts offences only. This restrictive rule’ which is here laid 
15 down means that these are to be resorted to only in cases of serious 
accusations, and not that these are the only ordeals. Tbe Author 
will mention further on the test of seriousuess- 

An Objection—' Indeed, the kos'a also is prescribed even in 
ordinary suits' — Vide the text’ — Ibe ( ordeal of ) ics'a ahould be 
20 caused to be offered even in email (charges ). " 

The Answer — True. The mention of ( tbe ordeal of ) kos'a 
among ( those of ) the balance and others is not indicative of its being 
limited to serious charges only, but it implies its extention even to 
5drfl?A/ami)Afl‘ complaints, otherwise it would be extended even to 
25 complaints on suspicion. Vide the text’ : ** In the case of those 
against whom a complaint has beeo made together with n wacer 
( tbe ordeals of ) balance and tbe like ahould be ordered ; while ( the 

1. 0{ rittn&ha. 

2. A complaint wLerela the cotnpUlna&t uadertakca to pajr apenalt}' 
in the caie of Lit fatlaro In citabUBhiBg hU allegaUoni {g calleci & 

Complaint— ‘an Aacfhfaahha is explained as— t 

- ■ 3. 01 Pitamilia. 
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ordeals of ) the rice and the kos'a ( should be ) in complaints of 
suspicion only. There is no doubt about this. ” 


It may thus be thought that this rule may be applied 
invariably in the case of serious complaints, complaints on suspicion* 
and complaints with a wager, so the Author mentions an exception o 
Yajnavalkya* Verse 95. ( last quarter. ) 

When a plaintiff’ has (agreed) to abide by the result 
( of the ordeal ). 

Mitakahara — These i. e, the ( ordeals of ) balance and 
others become applicable to the plaintiff abhiyoktari s'irshakasthe, 10 
when ihe plaintif has (agreed) to abide by the result (of 
the ordeal ). 

— is the bead i. e- the fourth part of a suit indicative 
of the success dr defeat— -and by this is indicated the puniBbment,— 

He who agrees to abide by It is a S'tr^kakasthah. i> e. amenable to the 16 
puniehment laid down in it ( i. e. the decision ). 


Tiramitrodaya. 

It has beea stated* before : ‘ In the absence of any of those, the 
ordeal is said to he another % There, the Author expounds the ordeals 
by an entire chapter 20 

YajCavalkya, Verse 95. 

Brbaspati’ : “ The (ordeal by) balance, fire, water also; powon, 
and y^oia’tbe sacred water the fifth ; (of) rice has been declared as the 
sixth ‘ and the eBTenth the heated mdska coin ; eighth has been stated 
to be tbe ploughshare*, and J)harma, the nintb. All these ordeals 26 
have been pointed out by the Self-bora**, 

Of tbe uine ordeals thus enumerated, these fire ordeals, t'.e. 
tbe balance* &c., in serious charges only, such as goM-stealiug and tbe 
like for the ‘ one who has agreed to abide by the decision*, 

1. STl*f?r?E!— Ijit. ponon luakiBg complaint. 

• S. I. *• the reitrioiion la sa to tb«r apjJiaitim, and not &a to tbe Xindt. , 

3. Ob. X. 4-5. - -- 

S6 
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i.e. the complainant (or viiuddAaye, * for hia exhoneratioQ \ for the 
removal of snspicioa (against him) that ‘here’, i.e, in the Dharma ^&stra 
have been prescribed. S'irshaia means the ofTer to bear the penalty 
upon the success of the matter of the ordeal. 

5 If it be argued that having regard to the text : * the hoia. may be 

administered even in petty cases *, even in charges of a small character, 
there is hoia-, the answer Is, trne, it is so. But, under the text: " For 
those against whom an accusation has been brought (accompanied) with 
a wager, one should direct the (ordeal of) balance and the like; the rice 
10 also and also the ho$a in eases of snepleion, no doubt ”, in accnsatiou 
accompanied with a wager the hosa not being mentioned, this mention of 
the kola ‘ for a plaintilT who has agreed to abide by the result ’ is by 
way of an exception. Ae fort “In cases where the platntiS'has not 
offered to abide by the result, the four ordeals viz,, of the balance and 
15 others should be avoided t hoia has been stated to be where the plaintifT 
has not (so) agreed la this text of PitSmaha, hoia has been stated 
to be where there is no agreement by the plainlifiTto abide by the resnlt t 
that has a reference to an accusation based on Buipicion. (05). 


S'&Iapapi 

20 In the absence of a document, or In the absence of a possibility of 

a decision about a document, is the ordeal. That the Author states 
YajRyavalkya, Verso OB. 

The balance and those other ordeals ilaMbhiyoge^hu, 'in charges 
for serious offences’, such as gold-stealing &c.. Abluyoktari ^ri;hakaslhe 
25 ‘when the complainant has to abide by tbe resaU’, iha, in this ^dstra, have’ 
been stated, ^irshaka, is the head. That, moreover, here in the case of 
the success of the opponent, has been agreed to by oneself. 

In minor charges, however, as stated in other ■S'mrto the rice should 
be given. The oaths, moreover, should bo caused to be taken In the form of' 
30 the touching of the son’s head or similar other acts. These Brhaspati 
mentions: “The balance, fire, water, poison, and fiftuly the Kosa; the 
rice has been declared as the sixth; the seventh, a heated Md^ha, is 
declared. The ploughshare, the eighth, and the ordeal by Dharma as 
the ninth”. (95). 

35 By the test’ “ Next the plaintiff ahould immediately have 

written down the evidence by means of which the matter in dispute 

Verse 7 See p. SCO. ~ 


Yijhavalkf/a •> Mttibfl'hflrl & Vtrftoitfrodftyft-~0r(7<alt ly mutual content. Q1 ^ 
y€ree96(t)j 

{ or alleged ) ia ( proposed) to be eetablished ”, the rule o£ evidence for 
an affirmative allegation only has been laid down. The Author eays 
by way of an exception to it. 

yajnavalkya.. Verse 96 (1). 

* Page 58. 5 

Or, by consent, any one may perform (the ordeal), 
and the other may submit to the judgment*. 

Mitakahara*' — Ruchya, consent, i. e. by the mutual 

consent of the complainant aud the defendant ; anyatarah, auy 
one, i, e. eiiher the complainant or the defendant, kuryat, may 10 
perform, the ordeal, itarah, the other, i. e. the defendant or the 
complainant (as the case may ba ), wartayet, should submit to, i.e. 
take upon himself the S’irah, judgment, i. e. to the corporeal or 
pecuniary punishment (speciSed tberein). 

The meaning ie this : Ordeal evidence cannot be confined to 15 
the affirmative proof alone, as is the case with human evidence, but 
it is established both by affirmative and negative proof. And hence 
in the plea of denial, or of confession and avoidance, or of res judicata, 
on ordeal is permissible according to the option either of the plaintiff 
or of the defendant. 


Yiramitrodaya. 

It has been stated* that, when there are witoesses for both 
sides those for him who claims priority shoaid be taken first.” There 
the word ' witness ’ is merely iodtcative of evidence ; an ordeal is 
inteaded for a pailicnisr (kind oO plaintiff, * Never ehonld any one 2.') 
order a complaint for an ordeal again’ io this text has been stated 
by lAanu also. The Author states an exception to it 
Tajfiavalkya, Verse B6 (1). 

Of the plaintiff and the defendant, of both, whosoever may have a 
desire for an ordeal ; thas where there is their desire for a perfonnaoee 30 
( of an ordeal ) or for its non-performance there the rale ‘ when 

1. ]— Lit. means the head, the top. t. «. last or fonrth part of a trial. 

1 . 1 . that part which declares the success or defeat of parties and the pnnishmest 
conscqaent npon It. 

2. j,Verso 17 thoTeJp. eVOj 
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‘ The enumeration, however, of ( the ordeal of ) io/a along with 
(those of) the balance and the rest is due to its 
The Koso applicabiKly to serious charges and to complaints 

accompanied by a wager, and not to ( any ) 
‘6 Bimilarity with the ordeals of the balance and the rest, nor to its being 
helpful in enabling an immediate decision without any interval of time. 

As for the ( ordeals of) rice and the heated tnd.tAa, although 
they are helpful in securing an immediate decision 
Rice and M^sba without any interval of time, still as they are 
10 prescribed in petty complaints and in complaints 

on suspicion they are dUtinguished from the ( ordeals of ) balance and 
the like and hence their non-eaumeration along with those; and this 
is a satisfactory explanation. 

These ordeals and the oaths also may be resorted to in disputes 
15 regarding debts and the like, having regard to exigencies. 

As for the text of Fitamaha, viz. " In disputes regarding 
immovables, ordeals should by all means be avoided ”, that is to be 
understood as meaning that when evidence in the form cf documents 
or (the testimony) of neighbours and the like is available, ordeals 
20 should by all means be avoided. 

An objection.— Indeed ordeals are also inadmissible even in 
other suits when other (kind of) evidence is available. 

Answer. — True. In suit# for the recovery of debts and the 
like, (nevertheless) even after the plauitiS has exhibited his wituesses 
25 (duly) qualified as mentioned before'/ if the defendant resorts to an 
ordeal after giving an undertaking to suffer punishment (in case of 
failure) then an ordeal is also permissible. For it is likely that the 
witnesses may have corrupt moUves, while an ordeal is free from all 
(such) faults, and the object of a law-suit is to find ont the truth 
30 about the point in dispute, as indicated in its definition. As says 
Narada* : *' A decision based on an ordeal which is truth itself is 
a- real deewion according to DKarma, while a decision based on 
witness evidence is a merely legal decision. When a point can be 


1. Venes «8, 69, p. 840. 

2. Intro. Verse ll-~Tho semnd ball ol tbo verso Is dUferent. 
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S'ulapi?! ^ MiUk^hari Orieoli intaMo/" S^BASAS". p TAJiacaltya 

L^VwiPa-P?. • 

ordeals to hta dep^odeDta.** Also': **Ad ordeal ia proper only vLen 
the complaioant offers to nbtde hy the result of the teat, exceptiog wben 
ordered’ by the king.’* 98 (2). 

, S'ulaiSpi. 

YajSavalkja, Verse 95. 

The person complained against, or the complainant may at their 
option (any one may) perform the ordeal. The other should offer to abide 
by the result In cases of treason against the king, and in grave sins 
and the like (charges), however, even without any offer, the ordeal should 
10 be performed. Ay says Vishnu’ : “In charges of treason against the 
king, and of SdAusas even without an agreement to abide by the result”. 
Fitamaha: “In cases where persons have fallen under the suspicion of 
kings, and also those who have been pointed at along with robbers, and 
those who are anxious to get tbemselres exbooerated, an ordeal maybe 
15 administered without any offer (from the other side)”. (96). 


General Rules of procedure as to Ordeals. ' 
Yajnavalkya, Verse 97. 

Having summoned one who has clothes on, who has 
bathed, and has observed a fast, (the Chief Judge) should 
20 at sunrise cause him to undergo (any ofj all the ordeals 
in the presence of the King and of the Brahmapas. 

Mitakshara : — 3Ioreov«r, Pradvivakah, the Chief Judge 
ah^a, having summoned, at sunrise one, who on the previons day 
uposhitam, has observed a fast i. e. on the previous day,' 
23 sachailam snatam, and who, has bathed icith clothes on in the 
presence of the king, as also of the Brdhmapas and Connclllors, 
karayet, should cause him to undergo, (any of) cdl the ordeah 
sarvam divyani. 

1. N&i»da Oh. 1. 268. 

2. ^5ne=ir?t. Is the reading In Vitamitrodaya. The prinked text of 

Nitada has ‘ excepting in cases ol high treason 

sni'^sei fTU stnsi'r: 

3. Oh.IX.22,,,- ) . . . 



yilfhatatlcfa T tilltkii^bnTi’^Tht t^UonalrtJtlhy rUAtiiaha (xjilained. ' " 6i‘6' 

■ VerteOT. J * 

' “ To one who has fasted for three nJghts, or to one who has' 

fasted for one bight only, and who has purified himself and has wet 
clothes on, ordeals should always administered This optional 
rale as to fasting as laid down by Pitajnaha is to be actually 
interpreted by regard to the strength or weakness of the party, as also 5' 
to the irbportance or triviality of the charges under consideration. 

The rule os to fasting, moreover, is applicable also to the Chief Judge 
who causes the ordeal to be undergone: ** In the case of ordeals, (also) 
the' Chief Judge who has fasted ebonld by the King’s permission 
himself observe all the necessary forms. Vide this text of' ^(l 

Pitaniaha. 

Here also although the expression used is "at sunrise" 
without any’ particalarisatlou, still having regard to the practice' 
among the wise and the respectable, the ordeals should be , ^ 

administered on a Sunday. And even there, the special rule laid fS 
down by Pitamaha/ should be observed v«.: “In the first part' of 
the day, shall be the test by fire; during the first part also shall be the 
balance; in the midday, however, the (ordeal of) water should be 
administered by one who desires to allow the principles of Dharma. 

In the first part of the day is proof by (the ordeal of) kos'ha ordained; 20' 
while in the latter part of the night which is quite cool, (the ordeal of)' 
poison may be offered. ’’ 

As for the ordeals of the rice, the heated and the like 

for which no special period has been prescribed, the administration 
should be also in the first half (of the day), vide the text of Narad.a^ 25 
which is quite general viz ' — " In the forenoon, in regard to all the 
ordeals, has the administration been proclaimed- " 

Dividing a day in three parts, the first part is called the 
Purvanha\ the middle the Madkffdtz^a, and the last the Apardnha. 

Moreover, another rule as regards the particular time has been 30 • 
indicated by texts which are in the nature of affirmative and negative 
injunctioha: Of these, those indicated by affirmative injunctions 

.I- . Aha Karadft. See AparSfkap. $07. • g. Oli. t.269; . 

S. Translated either as First port or ^<:fDreBOOi 2 ." ’ • ' 
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§20 ^ Vlramltrodays — Different crdeaU fur different teaeone. ri'AJiiavalkj/a 

t. Vai»97. 

are as follows; — ‘‘For (the ordeal by) 6re the cold seasons' of 
S'is^ira and BemanlUt also the antum season of IFarfAd have been 
prescribed ; in the S'aral and Grt^hma seasons the (ordeal by) water 
is (administered), and in the seasons of Hemanta and Sia'ira the 
5. (ordeal of) poison. The month of Chaitra, and of Mdrgafirthha, 

as also of Vai^akfia are mouths generally for all the ordeals as they 
are not nnfavonrabU to these. Tho(ordeai of) kos'a, however may 
be administered always, and the balance at any time.’’ The mention of 
kos'a is indicative by impUcstion of all the oaths. Moreover the 
10 ( ordeal of ) rice may be administered at all times, since no special 
rule is mentioned ( for it ). 

That indicated by negative inajnctions is as follows— “In the 
cold reason, ‘ there cannot be a puriEcation by ( the ordeal of } vaUr^ 
nor can there be in the hot season a purification by f.re. Not in the 
15 rainy season should (the ordeal of) poison be administered, nor 

also in the midst of a heavy gale the (ordeal of) 5afanc^ ; nor 
in the afternoon, nor in the twilight time, nor ever at mld'day 

By the use of the word cold (5^/a) in the test “ there cannot 
be 8 purification by water in the season ” the seasons of Btmanta, 
20 S'is'ira, and War^^M are also included by implication. And in the 
test ••“nor can there be a purification by fire in the hot season,” the 
repetition of the prohibition in the case of the Orishma and the 
S'arada seasons which was already established by the affirmative 
injunction, is indicative of a special injunction (an^n^q.). ,The 
25 circumstances justifying (on ordeal) however will be mentioned 
further on. 


Viramltrodaya 

The Author states the pioeedare geoeraHy for ordeals 
Yajuavalkya, Verse 07. 

30 At the auuriae the Chief Jodge should euiDnioa the performer of 

the ordeal who has bathed with clothes ou and mate him perform all 
the ordeals in the presence of the Brahmauas, vide Fitamahtt : “ To one 
1. 5ig A eewon, or peilods-of the year commonly reckoned to ba 
•lx. u 1 jflftl «pit: STtiJfq:” m. fiiiira, Vasanta, Orishma, VarebI, 

6amt and Uemanta. 
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922 Vlraml. S'SlapAoi & li\\tX\(^har$t,^Ge7ieral procedure ordeah. r YajHavaltya - 

, . S7'^S, 

expiation. The test as also the ioauguration Bhallbeona Saturday or 
a Monday”. 

. V Here, briefly the general procedure for ordeals is being written 
thus t —lu the bright half, oa an aaepidona day, after having finished 
hUjiaily performaaces, and with the observation of a fast, tbo performer 
after having got first the benedietion repeated by the Br&hmapas, sbould 
select and appoint the Ohief«Judge just as the chief Priest. The Chief 
Judge' also after he is chosen and appointed, after the manner of the 
ritnal of the consecration and donation of a tank, having performed the 
10 inanguration sacrifice, with the obserrance of a fast, on the day follow- 
ing! after having observed the daily performtoces, OD a Sunday, should 
repeat thns : “ Come, 0 divine Dharma come; enter this ordeal, along 
with the Gnardians of the world and the groups of the Fatut, ^c/ilyas 
and the Marutat. There with a wet cloth oo, the performer of the 
15 ordeal ehould perform the ordeal as ordained. Here the fast for three 
' nights is for a performer of the ordeal who is capable. This is the 
distinction. (07j. 


8'Gla^pi. 

tSjBavalkya. "Verse 97. 

20 *At sunrise*, i.c, io tbo fore part of the day. N^rada; “To a 

man who has observed a fast for a day and night, who has bathed and 
has a wet cloth on, In the fore part of the day has the administration 
of all ordeals been declared'*. By this, the expression "who has bathed 
with clothes on" has a reference to wet clothes. 

25 By some even this verse is not repeated, But Vis’varupa has 

included It in the text (97) 


The author mentions speda! rules in the case of (several) 
persous liable ( to an ordeal). 

Yajnavalkya, Verse '98. 

SO The (ordeal by) balance is ( prescribed) fora woman, 

a child, an old man, a blind man, a cripple, a Brahmana, 
and one diseased ; ( an ordeal by ) fire or water ( is for 
K^hatriyas or Vaisyas respectively) ; for a S'fldra (the 
ordeal by ) poison weighing seven barley.corim only. 



YAjHavatkya "I 
VtTte 9S. ,J 
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Mitakshara-stri. ^ ^ 
to any particular caste, age, ‘ to the particular caste; 

attains the sUteenth year, "fjhov^e ighty, andhah, 

vrddhah, an old man. .. c. one who is abovj aeotived 


ciaios rue ; 'trloT.Lc ei hty andhah, Mind 
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OTn,i.e. one deprived , °„a, ^ Brftono, i. the whole 
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:aste ( Brahmana ); rogl, i«“ ^ puriBcation o£ these,' 

The .restrictive rule laid aow 

■he ( ordeal o£) balance alone IS allowed. __ 

. j i...\ HrA. fl‘ 


me \ orue», u, , ..also (that oE) the plough 

Agnih, the ^ '”^'''“1 ^a'fs for a K«hatriya; jalam, icoter,, 

(PAd/a). and the heated ma ^ sense. 
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nHlk^\>STi.'—lietlrieU»«rvIetneateo/women,ttc. ^ F^naea^tyo 

The purport is this: 1 q complaiuts regarding obstractioDi 
when women are the complainants, the ordeal is allowed 
only (or the persons complained against ; and even when these^ are 
the defendants, the ordeal shall be for the complainants only. In 
,'5 cross'complaints, however, an option only is allowed ; and by this 
text even there, a restrictive rule has been imposed as to the balance 
only. Moreover, in complaints on suspicion about heinous sins, the 
( ordeal of ) balance alone is prescribed for the women and others. 

Thus this text has a purpose, in that it lays down a restrictive 
10 rule as to ordeals in the case of women and others when all ordeals 
are possible in the months of Sfargas'irah, Chatlra, and Vais'd^ha 
which are common to alt ordeals. 

Nor, moreover, should it be supposed tba^ (the ordeal of) the 
balance alone is prescribed for women at all times, since a rule baa beeu 
15 laid down for their purihcation by the ( ordeals of ) balance, kos'a, and 
fire, omitting (those of) the poison and water in the text' : “And the 
( ordeal by ) poison has not been ordained for women, nor has tho 
(ordeal of) water been laid down; the real truth at the bottom 
should be sought for from them by means of the (ordeals of) balance 
SO and kos'a"} similarly the rule ebould be applied in the case of a child 
and others. 

Similarly, even in the case of the Brfihmanas and others also, 
the rule as to the ( ordeal of ) balance &c. does not always apply, vide 
the text of PitEmaha, cf;: ** Purification by ( the ordeal of ) kos'a is 
25 ordained for all members of all castes; alt these ordeals hold in the case 
of all with the exception of ( the ordeal of ) poison in the case of a 
Brilhmana. Therefore when at the common periods the ordeals are 
equally possible this text is intended to restrict it to that of the balance 
only. During other periods, however, the ordeals prescribed at the 
SO respective times are (allowable) for all. Thus : "In the rainy season fire 
alone is ( prescribed ) for all. In the seasons of Bemanta and S'is'tra 
there is an option in the case of the three castes, m. of the Kshatrlya 
and others for the (the ordeals of) fire and poison. For 
a BrAhmana, however, the (ordeal of) fire alone, and never ( that of) 


1, I. *. tli9 women etc. 


3. Ot Kiradn. 
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the esceptioQ oE ( the ordea > P ^ oraeal oE ) water 

During the seasons oE Grishma ^ ( the ordeals o£ .) 

alone (is allowed). OE those. ’ special maladies Erom 
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Vlramitrodaya. 
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vainavalkya, Verse »B. ^ 

Ihe^m 
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Vtramitrodsya— ordtalt iu jmrilevlar ca$tt. 


f Ydiharalkyit 
L Virte OS. 

foremost of the twice-bora. The tvice^born who follow the occopetioo ' 
of tendio" the cattle, the tradesi alao of artisans and dancers, as aUo of, 
messengers and asarers, eboatd be given like as to a S’ildra*'. Similarly* r 
*‘,Not for the iroa>Bmitha, the Fire, nor Water for the water-drinkers ; 
5 also for those experts in the operation of incantation shonld Poison be 
ever administereJ. An ordeal sbonld always be avoided for men 
enSeriog -from diseases; with the rice shonld be tested one engaged Jn 
a vow, or one suiTeriDg from a disease of the month”. * Engaged' 
in a vow t. e. a vow of consatpiog the rice. 

ip Narada, s ‘‘The eunnchs, persons devoid of virility, men 

’ oppressed with grief, as also minors, aged persons and the diseased, 
one should always test in the Balance. Not for those suffering from ' 
a diseass shall the puriScation be by Waier, nor shall the Poison be for' 
those saffering from billlousness ; for the lepers, the blind, and those- 
15 with distorted nails, the perforoiaoce of the (ordeal by) fire is' not 
• ordained (255). Nor should be immersed the women’* and the infants by 
those welUversed io the science of religion ; as also those who are diseased, • 
or aged, also those men who are weak (31S). Persons devoid of energy, 
those afflicted by a disease, nor those who are suffering shonld one 
20 immeree in water; immediately they are immersed they might die, ’ 
these men with a tender vitality (814). Even if these happen to be 
involved in a charge for a beinons offeoce, one shonld never immerse 
■ them in water ; nor also shonld they be made to carry fire, nor should 
they be tested by poison (316)”. 

25 Pitamaha 5 “To the drnnkard, the voluptnous, as also to the 

rognes, the ioia should not bo offered by wise men ; aa also to those 
who are unbelievers by nature”. Katyayana* i "Upon a conflict with 
the usage o( the country and the time, one should administer as may 
bo proper relatively ; an ordeal may be got performed by another* ; this 
30 is the rale on a conflict”. 'On a conflict* i. e. when the accnsed is 
incompetent. Narada : “For those who have entered npon a vow ; 
those who are extemely troubled, those suffering from a disease, as also 
for those who are engaged in austerities, and for women, there cannot 
be an ordeal, if the tales of law are to be observed”. Eatyayana* : 

35 ‘*For those who are tainted with great sins, and especially for the 
1. KStjaysns, Verse, 424. 2. Ch. I. 265, 313, 314, 315. 

3. Verse, 436. 

4._ i. ». by cno nominated by the accused, when Le is not Limielf able 

to do the ordeal, but is anxious lor an exhoneialion. 

6. Verses, 431, 432. 
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MitSkfharA.— dnhah groJed to toiiet. 


[ Yaitiacall-i/a 
Verte fi9 (1). 

the balance and ending with that of the poison should be administered 
in heavy cases.” Here the non-mention oE the ( ordeal of ) kos'a is 
accountable by its mention even in connection with petty complaints, 
in the text': “ The ( ordeal of ) kos'a may be offered even in c jietty 
5 case.” The meaning is that these four ordeals are allowed only in 
cases for the amount of a thousand Panas or above, and not below. 

An objection: — Indeed theordeilsof fire &c have been' 
specified by Pltamaha even for ( suits for ) lesst vie. : la the case 

of a thousand, the (ordeal of ) balance should be offered, so tbc iron^ 
10 ( ordeal ) should be given for the half of a thousand ; For the half of 
a half, however, the ( ordeal of ) water, and for the half of that, the 
(ordeal of ) poison has been prescribed.” 

Tho Answer:— True. In such a ca'e (however) the rule is 
. to be thus interpreted and applied : The text of Pltamaha is ( to be 
15 accepted as) applicable to such properties by the depriration of which 
there occurs a degradation, while the text of the Lord of tho Yogis^ 
is to be taken as referring to other ( kinds of ) property* And, 
moreover, both these texts apply to cases of thefts and violent crimes. 
In the case of concealment} however, a spscial rule has been pointed 
20 out by Katyayana* thus:— “ In cases where there is a denial of 
payment, in such a case the quantity or amount (of the property) 
should be determined. In cases of theft and assault an ordeal should 
be administered even if the subject-matter be a trifle. Having 
ascertained the quautUy of the property of whichsoever kind it may bo, 
25 its equivalent in gold should be determined, and then with a gold 
measure the ordeal should be administered. Having (thus) ascertained 
the amount ( equivalent ) in gold coins, for the loss oi a hundred, 

( the ordeal of ) poison has been ordained ; for the loss of eighty, 
bowerer, ( the cedes] of ) Gee certaMf ahoaid be offered. Za the case 
30 of a loss of sixty, the (ordeal of ) water should be given ; while for 
forty the (ordeal of) balance. For a loss of twenty or ten, however, 
(the ordeal of) drinking of kos'a is ordained. The (ordeal of) 
rice is ordained for a loss of five and more or the half of its half. For 
its half or the half of this half, however, the heads of sons or the wife 
C. I*. «. the fire. 

4. Veries 416-421. 


1. Ol Pitfimalift. 

3. I. ». Yljravalkya,. 



TdjnavaiJcya Mltikihati-^lHecid of Treason. 'Q9Q 

Verse fiS (/). J ‘ 

should be touched. For the loss of a half of this or of its half again, 
however, the means^ of proof resorted to in this world have been 
ordained. A king thus di'criminating does not fail in his religious or 
duties ( Dharma and Artha)?' 

* Page SI. 5 

In the paeeage^ '‘Having ascertained the amount in gold coins,” 
the term gold { coins ) is indicative of the measure already mentioned 
above^ vis. '* Sixteen Mslshas make a gold coin." Moreover, 
the word “ loss ” here is indicative of a “ concealment, ” In the text* 

*' Never until the subject matter is below a thousand shonld the 10 
plough be allowed &c.*’ the thousand of a copper pans should be 
understood. 


It may be said — ^Indeed these ordeals have been mentioned in 
cases of sedition and other crimes, then what of the text* “never 
until the Bubject*matter is below o thousand should the plough be 15 
allowed'’! Anticipating this, the Author says 

YSjnavalkya, Verse 99 (2), 

But in the cases of offences affecting the king, and 
in serious charges, the parties should always undergo an 
ordeal after having purified themselves. 20 

Mitakshara j — I n cases of sedition, as also in accusations of 
heinous crimes, always, without regard to the quantity or amount, 

(the parlies) should perform ordcols after liaving poriSed themselves 
by fasting &c. 

Similarly a special (rale os to) the place baa also been 25 
mentioned by iVclrnda*? "Before the gates of the Court or of 
the Royal place, or in sight of a temple, or in a cross-rcod, must fco 
placed, 6rmly into the earth, after having l>een covered with 
perfumes, garlands and unguents. ” * Must be placed ' i. e. the 

1. sVfrVV: iVviJ a» oppoitd to %ivvvt. WotJJIy or tninan, 

*. p. V28 11. 23-25. 3. Achirs Adiyiy* V«r*o 363 p. (23 1. 3. 

4, Ot Y4jo»ta!kyaC9(l >.p.«T. 6. Oh. I. f C5, 266, 
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balance. The details have been mentioned by Katyayana,’ s “ The 
trial of men accused of heinous crimes should be caused (by an ordeal) 
before the seat of the God Indra, Of those who are accused o£ 
having attempted sedition, the -trial should be ordered to be held 
5 before the gate of the royal palace. For those boro of a connection 
between a woman of a higher and a man of a lower class, the ordeal 
should be administered at a place where the roads cross. In the case 
of others than these, the ordeal should be offered in the court house. 
.This is what the wise think. Of the untouchables, or persons 
10 belonging to the basest class, of the slaves, of the mleehehhas, of 
persona guilty of heinous crimes, and of persons born of a Praliloma^ 
connection the trial shall never be before the king. In case of doubts, 
the ordeals known as ordained in each case should respectively be 
administered. ” 


15 Here end the Rules of Procedure about the Ordeals. 


VJramUrodaya.' 

By regard to the amoaot of moaey ia particular cases, the Author 
states particular.ordeals 

TaJCavalkya, Verse 99. 

20 In a dispute for a debt Ac. for less than a thoasaud panaa, not 

> the plough, nor the poiton, nor either the balance should one administer. 

Kfpirtheehu, <ia cases of oifeDceB against the king* t. e. in 
charges of treason a<;aiQ8t the king t e’uchayah, ‘after IiaTiog purified 
themselTss’ i. e. when they hare cleaoseJ tbemselreB by bathing, &c., 
30 an ordeal like the yjfouyA, Ac., «>a4eyuA, * they sbonld nodergo *. , 

By the nse of the word tathi, ‘also *, is added that water should 
. > not be adminieteted. By the word cAa, ‘ and *, are included the sd/iaeae. 
Bp also Vlibpu*: " Now about the performance (of ordeals). ' Incases 
of treason against the king, and in a&hasaa, according to the option, 
35 In cases of deposits, and tbefU, the amount (inTolved) is the measure.” 

1. Versa, 434. , ~ 

2. A PruliJena coonection I* aanlon between a man of a lower, with a 

woman of a- higher class, its converee is called the Annloma; see Tiin. 
Achara IV SO-dC. pp. S41-201. above. 

.3. Ob. IX. 1-.3. 
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. the o.a.al.-—g to the option-. 

b7atB“n.:noe°o7?hektoB’o tho.o the 

amount' (involvod) for amall 

adAasas, an ordeal e thoBO petty caaoB o . jf ond 

Bmall S.O.. tbe meamng thaU;^ ,„ronnta rn oa.e. of a 
au ordeal does not ojiBi, 

atoea, an ordeal i.preeo">'«i- ^ j tore 

4 ,*i . «iThe (otdaftl Oy) " /rtP,!eftn: when low by a 
' he'n a quarter leaB, “"/"l/ ote„ the }ol«n« .honld 

been stolon j wbo M -nd when a hoi* *® a fnnr hundred, 

tMrd. the (ordeal by^»o«r. and r“’ b ndUd tl rle .bonld 
alwaye be Bivoo- W^en n ^ 

the heated «'*?*'' ‘''“i, for a half of it. When b pi^rma. 

b, given, and the ,honld be b, (T'o ‘ orifioation b, 

itrretf^^Cp't^oB oO “M;7..‘t 7onld be determined and 

t°dmioi.ter.d by '“j®";o,j.tr.n..otione ^goM nball U « 

(Kriebnala), lb" Il'oler or Jfo,, r„r a roieyo i 

kali the ,uo ordeal of oath aa deem d quadruple 

one of double value I ^ join be offered, 

for treble vain" for " B.dhman. ebonldjn 

value for a 'ti'ug cooSdeuce aa p»rt^^,^ ^ Brlftmana may be 

aiceptiog fo' ' jjj. fn the place of ^ (n). 

r in 

""7.U 

. ;;d if ro S. Ch.s.0-I2. 

'‘"oLtlaVol"-'- 5 . iuBalr.lOe'e'"- 
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•that. There, however, even for Brfibajsn*, the Aoi'a may be given. 
Floogh {. e. the furrow of an anchor. 

' KatySyana’ s “After knowiiig the extent of all thioge, goU 
should he fixed as the etaadard ; and the ordeal should be presented 
5 according to the gold standard. Tor a loss which leaves a residue less 
by a quarter, the i’otsoR and the Fire is observed there ; the Water, 
where the loss'is lesa by a third part; for half of a hundred, the Balance 
has been stated ; the drinkiug of the Kei'a water, for its half, or for 
tenth, fifth, a seventh, or for half of that, the rice, and for half of that 
10 the heated mds/ta.” ‘Of a hundred of goUIess than by a quarter*, t. e*, 
seventj'five gold coins ; 'less by a third part’, f. e. a third part of 
a hundred gold ; 'Its half’ t. e, half of a hundred, 'for tenth, fifth, 
seventh, I. e. fora tenth part of a hundred, fifth part, or a seventh 
part,— the drinkiog of the Koa'a water. This is the meaning. Here, 
15 moreover, the Bcnall proportion is in regard to the lower elassee. 
VrdhaManu: “Having ascertained the quantity in gold, for the loss 
of a hundred, the Poison has beeo stated ; for the loss of eighty, 
however, should be given the Fire\ when the loss is of sixty (gold), 
TFciter should be admioistered : fora forty, shall be the Balance, For 
SO tbe loss of thirty or of ten, Brbaspati prescribes the drinking of the 
i'os'a i for the loss of five, or a half or of its half, the Rice", 
‘Thirty &c.’ i. e. 'for tbe loss of thirty or for the loss of ten. ‘Five’ &c. 
of the half a five or of its half or for the loss of one, tbe drinking of the 
'Koia water. This i# the meaning. 

25 These texts are in reference to debts &c, ss also in regard to 

things given away. The text of tbe Author, however, is in reference to 
one who commits theft. Thus there is no contradiction, so they say. 

Here end the Rules of Procedure for Ordeals. 


S'filapaqi. 

30 . Y^fiaralkya, Verse 88. 

In an accusation for a thousand only shall be an ordeal by fire Szo. 

' Nrpdrlhe^hu, 'In regard to king’, i. e. in charges of treason against the king 
&c., and also in accusations for heinous sins, after being purified by a 
bath &c., they should carry /(«r. Brhaapati’j "Pot'son, when a thousand 

35 has been stolen; for a quarter less, the /re; when less by a third the 
umter, and for a half, the balance, should always be given. When the 


1. Verso 417. 


i. X. 0-12. 
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r,r... lOU-K^- ■■ ^ h. Given tie heated mdsta: 

•fra four hundred, should ^ for a 

accusation is for a ^ ® falsely denied, the 

for a three hundred, the r'C ^ “/Xr a cow^-thief should 

half of it; when a adminislered. For a 5 

iTedflnTfo" toes for uualiacation, (99). 

'"“""'"thuJel the Chapter_^-dure for ordeals. 

I « ot procedure applicable to 10 
Hsvlng thus mentions the process of 

all kinds of ordeals, f , balance and others 

”d“'"“‘'"”^%liaftvaUtya, Verses 

..0 toVan'^oY.ftho oWen times, therefore, 0 auepi- 

cretttedhy ‘he gc^e m ^ .uepicion, (lOD- 

clous one, speak , r am the sinner then carry 

j’lSs » h. to. «- “■>..“;r,S'. 

.jhe admiois- em'**"” 
t^mshd other 

ordeals. tula either the defendant or the 

• , seated into it, the party. ; , j;„ aetermimng 

toluiiw. '• ■ totirimkrt-Wi, Jluroiy dr““rn ( j. 

complainant, rekpam^.^^^_^^^j ^ ,,,s t drawn 
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■ Ydjiacaikfa 
Ver$es lOO-loS. 

tulimabhimantrayet, he should invoice the balance, i. e. offer a 
prayer to the balance by the (ollowtog tnantra, m, — “ 0 balance, thou 
art the seat o£ truth, (and) pura, in olden times, thou vrert, devaih, 
by the gods, i. e. by the Btranyagarbha, and others, vinirmitah, 
5 created, i. e. manufactured. Tat, therefore, i. e. for that reason, 
wada, speak, i,- e. point oat, satyam, the truth, i. e. the real 
nature of the matter in diapote. Oh, kalyani, auspicious, i. e. good 
one, sans'ayanmam Vimochaya, free me from this suspicion. 
Matar yadyaham papakrt, Oh mother if it be that 1 am the sinner, 
10 t.e- am telling an untruth, tato mam twam adho naya, then you 
8hov}.d carry me doion. If, however, s'uddhah, / am pure, *. e. am 
telling the truth, mam urdhvam gamaya, then carry me upicardsf 

The form of prayer for the Chief Judge for addressing the 
balance has been laid down in other Smrfis, The present mantra, 
15 however, is for him who performs the ordeal. The test of a success 
‘ or a defeat ie, moreover, obtainable as being indicated by the mantra 
itself, and so baa not been mentioned separately. 

The construction of the balanw, however, having for its object 
the seating of the party (with it), has been lucidly described by 
20 Fitamaha, Narada and others tbns : — 

"The wise should construct a balance' after saluting the 
guardian deities of the quarters, and after cutting down with the 
incantation of the hymns a sacred tree from which a sacrificial post 
is obtained. The hymn to be repeated softly at the lime of cutting 
25 the tree is the one addressed to the God Some*. A quadrangular 
' ^ balance should be made which should also be strong and straight. Kings 
should be fastened at three places end with a purpose. The balance 
should be four Rastas in length, end the two posts also should be 
of equal measure. The space intervening between the two, however, 
30 should be two Rastas or half a hasta more ; and 

* Paf»e 62. the two (remaining ) Rastas of both the posts 
should be dug into the earth. Moreover, two 
arches should be created in the rear of both the posts, and . ( these ) 
should always be higher by ten than the balance. Then, 


1. ' Thai ; ntnl tig irlw : I “ 
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v&m luw-iK^.j -~nared hanging downwards 

two snspenders o£ «ted on 

from the arches f “P'“/;tin J towUs the east shonld be ^ 

balance. ■ A. firm a »« j^^tcncd to ^ tath 

a holy spot, two . t ^\^q) darbha gtas^ scale 

posts ), and the ( h'a turned towards the ’ .forming the 

the seats .with ‘heir ‘ y weighed the ^ tbi, side ) he 

towards the pnre clay- ^‘■"dsanl” 

ordeai), and in the , gif'll with bricks, stones, .£ clay 

shonldpiaceabasketandfi „ oi clay, 

V ■ Here, however, tner 

tpILhViw 

in the weighing oE shonld “’^^“ ““^fdpflce water over 

td^r^uU a. even wherein the 

--"i:t:tteighed--r^^^ 

described in tn „,tl, bis besmearings, 

Twd '“hands bearing "f ““‘J, %“”God Dha’rma, come, 0, come 
balance, ■•.he«aEt«;^: sited idra in ‘wesr and 
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lustre of gold, and the god of Fire also possesses the golden hue. 
Similarly the Nirrtih is known to be blue and Wftyo ( the god of 
wind ) smoky, la'una is, however, red. Thus should all these • be 
contemplated in the order ( mentioned above ). *' 

5 “A wise man should worship the Voans on the southern side 

of Indra. Dharili Dhmva, and similarly Soma, Apa, Anila, Kala, 
Pratyflsba, and Prabhdta, aro known os the eight VasttS. ” 

*' Similarly the group of the Adityas should be placed between 
. the Lord of the Gods and the IVfina. Dh&tft, Aryami, and Slitra, ' so 
10 also, Varunah, Ans^uh and Bhagah, likewise Indra, ^vaswftn, and 
Phsh& and Parjanya known as the tenth ; then Twaah^ and then 
Vishnu not the last though born of the last,’ these are the twelve 
Adityas described by their names. ” 

“ The point towards the west of Agni is known to be the 
16 place for the Uudras, Virabhadra, S'ombhuh. Giiis'a of great fame, 
Ajaikop^d, Abif*bhudhnya, Pioftki the never-defeated ; so also 
Bbuvan4dbia'varab, Kapdli, the lord of the people, Stbftpnh, Bhava^i 
and Bhagawilo are known to be the eleven Rudras. *’ 

Bjtween the Lord of the dead and Raksba a place should be 
50 assigned for the Mother Deities vi:.x BrUhmi, Milhes'wnri, and 
also Vaishnavi, V&rlhi, Mfihendri, and Cbftmundi accompanied by the 
bands of the followers. '* 

“ The points to the north of Nirtti is known to be the place for 
Gaiaes'a, and the place for the Maruts is said to be at the northern side 
25 of Varuna ; Gagaca^ Spars'onob, Vftyah, Anilah, and also iMArutah, 
Pr&nah, and the two vi:^ Prdnes'a and Jlva are known as the eight 
Maruts. A wise man shonld invoke the goddess DurgA at the 
northern side of the balance. " 

“ The worship of there deities is however known to bo by 
30 (repeating) their own names. Having offered worship to the God- 
Pharma’ commencing with the argfaya a nd ending with decorations 

1. T tt. Eadr., „„ 5 ^, I, 

t srifvjna tfsvmitfvwf amiw.” >i i. 65 . is. 

2. The principal deity *nn^V!lliBtiiiJ Vuutl.* 
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Here, moreover, ''™"= /. thereon the God Dharma 

wiA buntings and flags, end bavin 

tttleforra,‘‘Icff”thisArgbyatoDharma, 

•Page 63. w'* » having offered arghya, pMya 

and water, madhuparha X ot the crown, the bracelets 

thread and the water ™ '"S ^thcr deities commencing with the 

and other ornaroenta,and then repetition of 

god Indra and ending with *e ^dess^" „ % ;„h deity and with the 
theom(^) at the tag'r “S ."^ worship to 

dative case at the end, and ha j^^^rations, he should then offer 

with the arghya and - paste), flowers, burnt perfnmes, 

to the god Dharma the ^ Joffer as before to the god Indra 

light,and the JVoiwdya.and th«i^^ The sandil and 

and others the worship ^ should be (of a) red (colour), as 

flowers for the worship of the ha m.lk, 

Haradal ‘•Withthe red sandrf pa^^^ „ 

Jed puddings, the rice grains hie (people 

a:^flar») 

rs' ^r—ed. Thus should he the orderof 

worship. , -i-nuid do. As has been 

All this, moreover, the aief who has completely 

said’: “Theu the Chief who is accomplished by his 

mastered the Vedas and the calm, and who is free 

learning as well U the essence of 

from feelings of l" Ld to thewdfare^jdl^^ 

pure, and who i s walchf _ ."C|7IireTerr peilonascce 

twei, a am^eKhsP'.'f’*’ »>“- ■ 3. Br>.r«a*- 

2. Tbit 3> 
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who has observed a fast and who after cleaning his teeth haa worn a 
clean cloth, should do worship to all the deities as prescribed by the 
ordinances. ’’ Moreover, a aacrlfice should be offered in the Lauh’ka 
fire by the four ^twijas in the four quarters, as is said' : • Similarly 
5 a sacrifice should be offered in the four quarters by those who have 
completely mastered the Vedas, by means of ghee, arid holy articles 
of sacrifice, and with the samtdhs whiah are the (usual) means of a 
sacrifice, by repeating the SAvilri and the Pranava mantras with the 
words sicShS at the end of each. ” The meaning is that - each of the 
10 three articles vit. the samidht ghee and the rice should be offered 
108 times each with the repetition of the g&^alri with the pranata at 
its commencement and again with the addition of the pranava' at the 
end after the offer of the oblations wUb the words sicdAfl- • 

Thus having performed the worship of the deties with the 
15 oblations as the last, thereafter, having written on a leaf the subject- 
matter of the dispute, ttebould be placed on the bead of the person 
wishing to perform the ordeal. As haf been said: * " Having 
written on a leafiet, whatever ie the aubjeet'cnatter of tbe accusation, 
it should be placed on the head with (tbe repetition) of this mantra. 

20 The Mantra, moreover, is this! *‘The sun, and the moon, the fire 
the wind, the sky, the earth, the water, the heart, the god Yaina, the 
day as well as the night, and the two evenings, and Dharma, each 
one knows the action of men. " Moreover, the part of the 
ceremonial commenciog with the invocation of the Dharma and 
25 ending with the placing of the leaf on the head, is common to all 
the ordeals, as has been said t *' The whole of this ceremonial 
preceding tbe Mantra should be observed in all the ordeals- 
similarly should be observed the invocation of gods.” 

Thereafter tbe chief Judge should invoke the balance, 'vide the 
30 text*.’ "One knowing the Sdstra should also invoke the balance with 
this formula and the mantras also have been indicated viz . : “ 0 

balance, you have been created by the Creator fortesting the sinful.- 

From the letter dha (in your name) you are tbe incarnation of 
Dharma ; and since from the letter (a in your name you determine a 


1. By Pitimaha, 


S. By K&rada. 


S. By Pitimalia. ' 
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guilty undividual when he is w«gn^^ . 

known aa the mta. “ alone know thoee things which 

deeds of all beings. 0 ■ accused in a judicial 

mortals -donot know. Th.a man wl;° o Lord, yon 

proceeding wishes to estab is saspicion according to the 

■should be pleased to sav^e^himb^ wishing tor 

rlilea of Dharma. w - — given above ii-* 

should invoke ' balance with * place in the balance 

balance .&c.” "Thereafter „dea!, and having placed on hi. 

tha' person wishing toper proper place; t'ide the text. 

headl leaf, and “'‘'^^““"ifTftTr havLg placed the docutneu. on 
“Should again be seated . ^ ,0 ait in that 

•him.” And while ..iiiadia ' 1 one knowing the science 

•condition tor an iuterva ot av ^ „ye the tcxl > 

of astronomy should „ the best of Bralimana should 

“One knowing ‘e^be interval of 6 ve fmaAs should 

determine the X are experts in 

be determined by ‘hoa^ "jouncing ten '““S 

The intervel required tor P ^ It has also been 

a, n prdrioi six j for pronouncing) ten long 

letters is allied a prdpo. ' P ^^^e a day and night. \\ 

,kuri, and ot sixty SS'“»X 

OMi-ii Eeroeai. ^ „ J ..ccv.dii.6 to Ihr E."*"' 
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ot ( such a ) liigh character will then inform the king of ( his ) 
innocence or non«innocence. 
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The condition for determining the Innocence or non-innocence 
has, moreover, been laid down' thus: “If, on 
• Page 64. being weighed ho rises, he is undoubtedly 
innocent. It his weight remains the same os 
before, or it he goes down, he cannot be acquitted. “ 

As to what has been said by Pitamaha : — “ One who will 
show on equal weight is guilty to a emoll extent, while he whole 
guilt is largo,. goes down. ’’—there, although the emsllness or the 
largencaa of the matter under complaint cannot ho determined by 
on ordeal,’ still the emnllneas or largeness ol the punisliment Would ' 
bo determined lliereby— m the (pnmiliment) would ho smell if 
the act is done only once or uniotentionally, while It would bo 
great it the act is repeated more than once, or has been committed 
Intentionallye 

When, howeover, without any austensible cause, the scales 
4c. buret or breib, eeen then, there is a non-acquittal rWe the text’i 
" Should the base burst, or the ocalee brenl, or the beams or the 
hooks split, or the strings burst, or tlio transverse beam break, a non- 
acquittal should similarly bo declared (ns ststed before )’’. 

XhMaistho base of the balnnco ; the two /Tart-o/ns are the 
two iron-hooks slightly bent, Gied at the two ends of the halanco to 
support the scales and resembling the thorns of a crab 1^) 
The Alfha is the piece of the beam to bo placed on the two base-pillare 
for holding the balance. When, however, these break on account 
of a cause which is ascertainable, then he should bo placed again 
vidi the text i " In the case when the ccales 4c. burst or brent 
man should ngaio be placed," ' 

1. By Narada. I. 283. ^ 

£. i. 4 . the ifime hating tlmdj- Iton itatod In the leaf placed on the 


0. Nlr.aa I. set. Th. lest eel.dlj |. lb. ,b, 

Dr. J.llj Is, taw.v.r, noil. IL. opreill. ol IM. ; Ih. I.st ll.i ib„, b.,.. 
gets; Cfkessiht.— “ ih.ll ptonoon., a de,l,„il„. b|, f, 

K&t 7 & 7 a&a, luggesti a ro-trlal, So* Verse 440, ^ ^ ' 
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.ke guardian deities o^ theq^^^ *e ^^f^linrHe should 
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t 7 to^Cds%ho^d^oausee«th^^^^^^ Seeds i. a. o£ 
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Viramiuodsys ordeal., now 
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as agaibst a connterpoise, eqaalised aod bo placed iti the' balance, the 
person complained against i. e. the performer of the ordeal, and having . 
been made to descend into it, with the invocation, '<{ free ) me &o.*' . 
be should address the , balance, t. e. on the day of bis being seated, he 
5/ should pray with thie.ffiantra*. ’ . 

On the second day, moreover, if the person balanced incsease 
i. ^4 goes higher cp the equipoised weight in the other scale, then he is 
(declared to be) exbonerated t* «. is clearly found to he not amenable to . 
the accusation !• e. there would be no longer any suspicion of a charge ; 
10 . if| however, he is found to be equal or lower than the counterpoise, then 
the performer of the ordeal shall not be regarded as esbonerated *, .he 
shall be deemed to have been defeated. This verse viz “Weighed &c.*' 
is stated in the Mitakshara in the name ef Pitamabn. ’ 

The explanation of the mantra is, moreover, as follows:' 
16 4 “0 balance, you are the abode i. e. tbe place, of truth » by the gods i 
“ i'. e.' by Brdbmd. d:c. formerly t. e. in the first creation, yon were created 
i. e. 'produced; therefore i.e. for that reason', 0 anspicions one, speak f. e. 
point oat the truth, i. e. according to facts; and. from this suspicion 
free me.” * , . : 

3p • ”0 mother, if 1 am a sinner i. e. am speaking an untruth, then ■ 

i. e. in that case lead me down ; if 1 am pure i, e. am speaking the truth, 
then carry me upwards.” 

Here, after the manner of the (maHddna) ‘ Prime donation ’ of 
a Weighmeat Deity (ruM-;>KrB.jAo)* includiDg a little more In particular 
1!5 matters in tbe balance so prepared oo the day of the weigbment,’ after , 
the writing of the statement solemnly declaring the absence of any 
canse for the charge against him, and after writing the mantra 
“The Sun, the Moon, '“the 'Fire, Ihe'Wiild, the Sky, the Earth the 

' 1. jl/iframiSra reads after verse 100 the following verso viz . : • 

^ «5TV: 1 0^1 Wt vi w ii.“ which he esys that 

•"the anlhor of'the'Jf»ta<?^aro, has assigned to Pitamaha, while ri'rcarw^ia "cites* 
it as a text of A’arorfa, in which 8mrti also it ii stated at Oh. I. 283. As 
a matter .of fact, however, rynenssrara does not mention any writer* he 
simply says, 'it is stated’, 7^«.SnrrieAai)drtta also qnotoa it as a A'ornda text ‘ 
p. U0;1. 3. •. " ■ 
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Vlramltroday* ' 

YdjUivalkya 1 au,. «iaht. and ^he 

VtTiit 100-102. tvniijiv and also the n g .i »» . 

tm evsninga, eacb 0“ jocumeot on his hea ’ , jj is connterpoiaod, ^ 

Mi after placing tha i,alaoco ft ^ijs, ^e ■>„ 

Mje the performer of the o ^„,„ land on t aith 

nilh the repetition of the ' „jjs, n'f'' ^““'’. 1 ,, ite nonlra as sot out 

completion of the the halanoe with t l.e 

fpUod hande, invoke the revered as followe^ 

before, via., “Co'n"-'^ -iiijGodsaaetate S jiitakfhaia 

ehould perform the worship 0 „„t abov 

[Hete follow the same vera .^^ Ufioblntiona, 

at,p. 035 1. 29. as far as p. 0 ia no \ ed 

Then shonii be f “"^faooked'rioe, ““““““"lord mdU. on ‘>'0 
each'oftheaaiiiii<As.J*«0’ .'n, ^oupaea and yyaf Jadgo 

the Gdyafri and ending with Tb.n^ ^ 

fonraidea of the balance ^ the Chief Soig^i ehoaW 

iheuld address the ““’““7,39 1- ’ >• ^'“'aeu doenm.nt on hU head. 
JliidWard, p. 938, with the n-W i. deSn.d thn._. 

place the performer of the 0 Vini4“- " make a ciud?id» . 

ecthehalano'e for an '“‘“'7 7„a, and ehonld declare him to 

“Ten long lettere moke a ^ yag’e ®e“”“f .1 sn 
Iheroafier one who goee np. i, ehort h 

.nd elhonerated. » i,.lance and M 


15 


,. make a iina?' ■■ . 
tJ^a ana*”*''"' should ^ 

i“.i-f.“r. .™ -tr "? H 

len etated out of ea .Qji^iOd)* 

atement for MaMddw f‘ __ 

S'ulapani. 

VainavnWn.V«7j;_;;^^:„i,«thagro«m 

Menoouversantwlth^hold.ng„e^^^^^^^^ 

after having ®‘l'^^*i?g*counteipo^®* ®»g line the ^ l,o should 

.tones and such like “““ „ „hile ^ ^ gstmtoit.he 

counterpoise, should™^ person h. « 
fall of strings, and of 35 

repeat this J/anlrn- ,1 fastened ij a„a the stone 

, , “Aller-havinS " „an m one » ^ ,,^5 ,ione 

-■ Hdraatfi- -f;'7pld pin" ‘J'llienorlhe^nl!.!!. 

hooks of the heain, , He P“^^_ 7T[7lho 

in the other ■^shnnldJ^^!!JZ---;--^j,. I„, -uda m me 

1. .nSw’Utho.MdinS’”''*" 

2. Ch. I- 


25 


30 
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in the other, in that towards the soulh; there he should fii n basket with 
bricks, sand, grains, and balla". 

The meaning is that he should address the scale with the mantra. 
“Thou O, Balance, you are the abode of truth". Here the success or 
5 defeat should be inferred from the indication of the balance going up or 
down. So Pitamaha : “When weighed if he Is (found to have) increased, 
he becomes ezhonerated according to (Dharma) law. If he goes down, 
be is not exhonerated according to some; if equal, he is innocent. One 
with a small guilt is equal; hut one whoso guilt is great goes, down. By 
10 the preponderance of Dharma and its power, one who excels (in weight) 
is declared pure”. By saying "according to some", is meant that he 
should he examined again. So Brhaspati': ‘‘If the person complained 
against when weighed in a balance goes down, he shall be declared 
gulUy : if, however, he remains equal in level, he may be weighed again ; 
15 one who goes up shall be declared to be euccessful”, Vyasa:“One 
who goes down Is not declared to be innocent; one who goes up 
is declared pure ; one who Is leral is also not considered to be pure ; this Is 
the rule about purification*. “Should the scales break or the beam or 
the holts break, or the stringe burst, or the transverse beam ^lit, the king 
20 shall administer the ordeal again”. By the expression ’ be is not declared 
innocent* Is meant that he shall not be deemed to have succeeded, not that 
he is defeated”. (102). 

Thus ends the Chapter regarding the Balance. 


The Ordeal by Fire. 


25 Now the Author describes the Ordeal by Fire coming up in 

its turn 

Yajnavalkya, Verse 103. 

After the hands of one, by whom rice paddy have 

tubbed., b-ave beenmutbed, bbtbti leaves oi Ae'vaUha^ 
so should be placed on them, and as many (rounds of) threads 
should be coiled around. 

1. Oh.S. 19. 

2. Of. Nsrada I. 254 , Aecording to Narada, however, a foimal 
proDonciailoD of the innocence la recommended, while according lo'thia text 
& re.trial is ordored.- 

3. Known as irTs. Xhe Fient Jfsffjfcra. 
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MitaksharS. S — ^With the general rules of procedure laid 
down for ordeals having been complied with, and after the 
ceremonial commenelng with the invocation of the God Dharma and 
ending with the placing of the document on the head, as described in 
the ordeal by balance has been gone through, this bpecial rule (of 5 
procedure) is laid down in the case of the ordeal by fire. 


Vimrditavrihi, {one) hy whom rite paddy have been rubbed^ 
ie. one by whom has been rubbed ». e. pressed, the rice paddy with both 
(the palms of) hia hands, such a one ia lulled vimrditavrihi. After the 
karau, hands, of him lakshayitwa, have been marked, i. e. marked, 10 
with the juice of red lac &c. those parts bearing a spot, a curl; a scar, or 
a corn {&c. as says Narada^ : **A1I sores or scars on his hands should 
be marked with signs*. ” Thereafter Saptas'watthasya par^ani, 
seven leaves of Aswaitha, should be placed, CD th9 two bands 

joined together, vide the text’ *• Having covered bis two hands 15 
joined together with seven leaves of equal size.” These, 

moreover, together with Che bands should be vesh^ayet, coiled 
round, with thread, as many times as there are the A^wattha 
leaves i. e. the meaning Is that it should be coiled in seven rounds. 

The threads, moreover, should be seven and white, vide the text 20 
of Narada: "The two hands should be covered round by seven strings 
of white thread.” Then seven leaves of <Somt, also seven blades of 
the Ddrwa^ grass, and the rice akshatas, as also rice besmeared with 
curds, (ail these) should be spread over Che aswattha leaves, vide the 
text : ” He should spread seven pippdla leaves, the s'ami leaves, as 25 
also the rice, seven blades of d&rwd grass, and rice besmeared wjtb 
curds. ’* Also should the flowers be spread, vide the text of 
Pitamaba i ” Seven leaves of Aeitcaltha, the rice, the flowers, and . 
curds should be placed on the two (palms of the) hands, and then the 
same should be coiled round.’ Samanoeoft, means flowers. Although 30 
there is a text wr.’ ‘‘He should be considered pure who remains 


. . 1. Oh. 1.301. 

3. 01 N&r&da, 


2. A la the aame &3 a ‘the aign.’ 

4, The Cpnodon Dactj/lon, 
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[ TijnaraHya 
Verttt iOJ-JOrf. 


unscathed at the seventh step while bearing the heated iron in hia 
hands covered with seven leaves of the Arka} 
* Page 65. tree", atill that should be understood as meaning 
that the arka leaves ' ere to be taken in the 
5 absence of the As’uatiha leaves, as the importance o£ the as'ieattha 
leaves is inferrable from the text ‘ of Pitaniaha in praise thereof 
viz. J — " From the Pippaia tree fire ia produced, the pippala is known 
as the lord of trees ; hence a wise man should spread its leaves on 
the hands. ” , 


IQ S'ula^Qi. 

The Author atatea the ordeal by fire. 

Yajuavalkya, Verse 103. 

If the hands have soars or sores on account of the crushing of the 
paddy grains, theso should be noticed and in those places of senrs, marks 
15 should be made with lac drops. So Naradi*; “On all scars and sores 

on the palms of the bands marked previously. after placing seven 

leaves of the pippala tree, should encircle with seven strings." (103), 


The Author now mentions the manlra invoking the Fire to 
be repeated by the person performing the ordeal 
20 Yajuavalkya, Verse 104. 

"0 Fire thou pervadcst the innermost parts of all 
created beings, you are the purifier. 0 omniscient, declare 
like a witness, the truth about me from my virtues and 
. sins,” 

25 Milakfhara Agno twara sarvabhulanam, O jirt 

you, of all beings, i. e. the viviparous and oviparous animals, the 
‘ insects born of sweat, as well 83 the plants germinating from sprouts 
antah, in the innermost recesses, i. e. inside their bodies, charasl, 
pervadest, i. e. remainest there as the digester of all food and drink 
30 used; Pavaka, purifying; i,e. the purifying cause; kave, (0) 
- Ommicient, i. e. knowing all, sakshivat punyapapebhayah 

1. Tho Calatropii Qigantta. 2. Oh. V. 301. 

3. vfRWi. 3lSai: WJVn: "fisjwlwiiil*?: Mann I. 4Q 



.rliness Ihe imh about me from my 

satyam bruhi, declare h expression puny''-P“P“''‘‘J'>^ 

and sias. The °Matwe case 

is formed by droppmg me), 

my virtues and sms, spea 

When the iron bail is the person desirous of 

it ia .brought in the western enclosure with his 

performing the ordeal sta „ ^ of this 

L towards the east, shonld invoke Jh 

mantra as says Narad - ^(ter ,t has been 

having been made eery. sp. jj the language of truth. 

heated thrice, thus should on 1,^ panBed, the 

The meaning of , jed shonld be thrown into water, 

iron ball which has been i„to „,ter, and heating it a third 

and again heated, and again th ^ of a 

time in the 6re, orileaf) shonld address it in the 

pair of tongs, ‘he ttutnfnl words, with the mm 

language of „ <,teatcd beings &c." 

c 0 Bre thou pervadest 

The Chief J“'^S“',^‘'°nSotX"enelosnre, should offer 108 
iauliW, towards the eon hern „geted 

times the oblations of ghe ‘ ,. ,he (obiations of) ghee a 10 

to fire the purifier”, having thrown the iron 

and while the ball is^ fay fte following invoeatiom 

address the fire in th incarnate) 
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20 


25 


riassev. 

Oh. I. S’’-*'"’- J„ii.„i.l.ea f.™ .p“W fit” ' 

3 . i, ,. ordiMryi «s »■ a 
occasions. 
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a\l gods, thou art (also) the mouth ot the phi^osopbeia. Being in the 
abdomen o£ all beings, thou knowcst ail their good and bad deeds. 
Since thou purifiest the sins thou act called ‘the purifier’. In the 
case ol sins, 0 Fire, exhibit thyself i. e. appear in flames, 0 thou 
5 holy purifier I while in the case of purity of the heart, be cool, 0 
consumer of all oblations. 0 Fire thou- movest in the hearts of all 
gods as a witness. 0 god, thou alone knowest those things which no 
human being knows. This mortal being accused at Law wishes to 
get himself cleared ; therefore it behoves thee to free him from this 
10 charge according to the sacred LiaW) D&armo*’ 


S'fil&paui. 

Y.yBaralkya, Verse lO*- 

Theseafttr, atUt heating the Iron ball, this mantra one should 
repsat'. *'0 you purifier, you wise,” &c. all In the vocatlre case. (104), 


15 Tajuavalkya, Verso 105. • 

After he has addressed in that manner, he’ should 
place in both his hands a smooth ball of iron weighing fifty 
palas and red (heated) like fire. 

Mitaks'hara^ — Moreover, tasya, <?/ him, I. e. of the 
20 performer (of the ordeal) while thus uktavatah, addressing, i. a. 
while invoking with the mantra ; "0 fire thou pervadest the innermost 
parts of all beings &c.” lauham, the iron, i. e.-made of iron, 
pitjdam, ball, panchas'atpaUkam, weighing fifty pnfas, i, «. of the 
quantity of fifty palas, samam, round, having no angle ». e, rounded 
25 and even on all sides and polished and eight fingers iu length, vide 
the text of Titamaha : “After removing all angles and maHn" it 
even, a ball of iron of eight fingers weighing fifty palas should be 
heated in the fire.” Agnivarpam, reii h'lte fire, i. e. resembling fire ; 
uhhayoh hastayoh, in both hands, covered with the as^iraWAa leaves, 
30 curds, the duried grass, and other things, Ityaset, should place, i. e. 
the chief judge should deposit. 


1. This is an addition in these manuscript. 
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S'olapani. 

Y^savalkya, Versa 105. 

Made of fifty paJas, an iron ball of eight fingers, niadc smooth 
without an angle and also along with the manira, he should place in the 
hands of him— t. e. the performer of the ordeal. U05). 5- 

What then should be done ? So the Author says 

Yajnavalkya, Verse lOB (1). 

He having taken it (into his hands) should walk 
through only seven circles slowly. 

Mifcakshara : — Sa, he, i. e. th« roan, having taken the heated 10 
iron ball in the cavity of bis hands, sapta 
Page 66. mapdalam sanaih, vrajet, ihould walk eeven 
circles slotely. By the nse of the terra eva, 
onfy, the Author indicates that the footaiepg should be placed within 
the circles, and (hat he should not go beyond the enclosure, as sayi 15 
PitEmaha, "He should not go out of the cocloaure, nor should be 
put his foot inside (the rim)." 


It has been said above that "he ehould walk through only 
seven circles slowly.” There a question may arieo as to where are 
the measuremeute for one man^Ia each, and what ebould be the space 20 
intervening between two rounds ? So tb© Author says 
Yajnavalkya, Verso 106. 

A Maijdala or a round should bo understood to bo 
sistoon fingers (in diameter), and the same should be the 
space intervening (between two ma^dalas or circles). 25 

Mitakshara Thot (the length) of which is sixteen 
fingnres is n shodasafigulakam, sisUen Anyulas. The circle 
should be understood to be of the dimension of sixteen Angulos. 

Tho antaram, space tnferreninff, i. e> the distance between two 
circles is (to be) the same. 30 

By saying however that he should walk through seven 
circles each of sixteen angulos, is meint to Inclode the first 
circla in which be is standing and therefore, in all there would 
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be eight circles of sixteen fingers each, while other circles ( than 
the one at the centre) would be seven of the same dimension 
This very thing has been stated by - Narada‘ by the method 
of enumeration thus: '‘The interval between every two circles 
5 is ordained to measure thirtytwo fingers or angulas. Thus the 
space covered by the eight circles will be a little more than two 
hundred and twenty four* by the measure of angulas”. 

The meaning is this : The cirde other than the first.circle and 
at a distance of sixteen angulas is the second circle. Each circle being 
10 removed further on from the second and at a distance of thirtytwo 
angulas from the first circle, leaving a space of sixteen angulas. 
Thus seven circles should he gone round each having an intervening 
space of thirtytwo angulas. Thua the space of ground intervening 
between the seven majylalas would be two hundred and twenty-four 
16 angulas in terms of angulas. 

) The suffix is \tsed to indicate all iuflesionul cages. 

According to this view, after having made the central round of 
sixteen angulas in measuremeut, each one of the Intervening 
spaces measuring tbirty*two angulas and lying between the seven 
20 mandalas should be divided into two, aod the ground of the 
interveuing space should be fixed at sixteen angulas, seven mandalas 
, . should be created measuring twice sixteen angulas the breadth of each 
being according to the measure of the foot of the person who has to 
go round. As has been said by the same Author t* “A round 
25 should be made as broad as bis foot.*' 

_ As to what has been said by Pitamaha vis.: ‘'Eight circles 
should be made, and also a ninth in the front*’ the first circle should 
_ ' be dedicated to the god (fire), the second to (the god) Tortma 
(water), the third to the God WSgu (wind), and the fourth to the God 
30 Yama ; the fifth is consecrated to the God Tndra, and the sixth is 
said to be tor fi'uliera the seventh \a lor the God iSoma 
and the eighth to the ^un, and the ninth is for all 
■ ■ Gods. This is the practice known to nil experts in ordeals. 

1. Ob. I. 286,286. ' ~ 

2. In tbo printed odiUoa of Naiada tbo tending in ’Cftv »?»» 

tbns tbo total vonld ba 256. v ^ / eix , 
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vTlie interval o£ ' space between 'every two circles'is ordained to be 
thirty-two angulas. Thus the space ‘covered by the eight drcles 
, is supposed to measure two hundred and fifty-six angulas. “A circle 
should be made 85 broad as the foot of the person .performiug the 
ordeal. . The kus'a grass should be spread over all the circles os 5 
dictated by the S'^sira, ” ' 

There (the meaning la that) after making the ^ninth 
circle which is intended for all gods and which is unlimited 
by any measurement of angulas, the eight circles and. the eight 
intervening spaces together cover a space of two hundred and fifty-six JO 
angulas. There also (the number of) circles (actually) to be walked 
through would be seven only. Since he stands in the first and 
throws down the ball in the ninth, and , 80 there js no 'difiereuce as to 
the measurement of angulas. “Eight slanting barleys or three rice- 
corns make one An^ula, twelve make one two VitasHs 35 

make a ffasta, and four Baslas .(make) one Danda. One thousand 
of these ( *. e. Bandas) make one Kos'a, and four of these (i. e> Kos'as) 
make one Yojand. " Thus should be understood (the table of . 
measurement). 


S'filapap!. JO 

■yajuavalkya. Verse 106. 

Here, the accused, tskiag hold of the iron ball should walk through *' 
the seven Mav>}alas (circles) made of cow-dung, more than seven. Each 
circle and the distance between each pair of ifan^fos^ shall he sixteen 
fingers. (106). • , 25 

After having gone through the seven circles what should be 
done ?■ so the Author says ■ , 

Yajnavalkya; Verse -107 (1.). 

After he has thrown away the (ball of) fire and 
rubbed his hands with rice, if he is (found to be) unburnt, j30 
ho should obtain an acquittal 

MitSkshara ‘•~Standmg in . the eighth circle and 'after 
throwing away in the ninth cir^e ^he iron Gall heated in th' fir ej 
41 
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r Yijhaealhya 
I Vent 107(2) 

b&viog pressed the rice coma rrlth both bis hands, if it ia fonnd that 
his hands remain unburnt, sHlddhim apnuyat, ^ 'ehuld obtain 
an acquittal. It follows from this that if hia hands be burnt he is 
considered to be guiltj4 

5 One, however, who through fright stumbles and is burnt 

elsewhere than on the hands, even then be is not 
* Page 67* considered as guilty. As says Katyayana’, “If 
while under a charge, one stumbles and is burnt 
elsewhere than at the proper spot, the Gods consider him as unburnt, 
10 and he should be awarded the entire claim. 


Yajnavalkya, Verse 107 (2). 

If the ball falls down on the way, or in the case of a 
doubt, he should carry (it) again. 

MilaksharS If while (he is) walking, the ball falls, 
IS antard, on the way, i. e. even before the eighth circle is reached, or 
if sans'ayah, a doubt arises, as to whether he is burnt or unburnt 
then, tada punraharet, h«$hould carry ft oyam. This is the rule 
laid down and as necessarily foUows from the sense. 

Here, however, the following is the order of procednre. On 
20 the previous day having performed the purification ceremony, the 
next day, the Cluef Judge ebonld mark the circles according to Sftstra, 
worship the presiding deities of the circles in their respective places*, 
consecrate the sacred fire and complete the S'on^j sacrifice, and then 
after causing the ceremony of the consecration of the hand, by the 
25 pressing of the rice corns &c. to be made, of the person performing 
the ordeal who bad observed a fast, and who after having bathed was 
Btanding with wet garments in the western circle, and after tyin" 
on bis forehead the leaf containing the charge by repeating the 
J/antra, the Chief Judge should iuTOke the God Fire when the ball 
30 is heated a third time, and lifting with a tong the heated iron ball 
which had been duly addressed (by the performer), he should place it 
in the bands of the person performing the ordeal. And tlds latter 
1. Versa 441. ~ “ - 
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also iC after walking throngfa seven circles and throwing down the 
ball in the ninth remains nnburnt, then be is declared innocent. 

Here ends the Ordeal by Fire. 

Viraittitrodaya. 

Now the Author states the procedure for the ordeal by drs, 5 
reached in doe course 

TSjilaTalkya, Verses 103, 104, 105, 106, 107. 

Talo, ‘thereafter’, i. e., after the process stated io the general 
roles of procedure for the ordeals, aud the invocation of the God Dbarma 
ic. timpdito, ‘tubhed’. i. ctuehad, triAatjc, ‘paddy’, by whicb-of this 16 
description the two baada— ; lakahayitiodt ’marking’ the Chief Judge 
in the palms of the haods joined together, seven white pipal leaves 
should be taken; erVe the text of Narada : “Shoald encircle the white 
hands with seven fibres of thread”. Here, “Having placed the saml 
leaves, 0 A|Aatd grains asd also tb.9 darwat, these ehonld be deposited 15 
in the leaves” has been mentioned as a special role in another Smrti. 

Narada' : “Io all cavitiee to the band one shoold make the 
previons marks ; and these ehonld again be examined and dotted with 
spots ; thereafter, the seven leaves one ehonld encircle with seven 
thread strings.” 20 

Thereafter, while repeating the verse, “0 fire &c.”, he (the 
Chief Judge) should place on the hands of the person performing 
the ordeal— and by the use of the word api^ ‘even’, on the pipal leaves 
lying tberoD— the iron ball weighing fifty palaa and coloured red-hot 
as fire. 25 

The meaning of the mantra is : “0 yire, pdcana, ‘the pnrifier’, 
i. e., the purifying canse ; Asee, “Omoiecieat’, i. e., all-knowing; 
sarvabhUtdndm, ‘of all created beioge*, i. e., of all sentient beings; antah, 

‘in the innermost’, i. e., inside; cAarati, ‘pervadest’, ». e., move about 
for the purification of food, drink (fcc. In the espression panyapdpeWyaA 30 
the ablative case is by the elitton of the gerundial termination— the 
meaning is— after having examined the merits and the sins, like a 
witness declare the truth abont me. 

In this connection is a Smrti* s “An iron ball red hot like fire, 
sparkling and well marked, weighing fifty palas, having purified it again 35 
and again, by heating, the Br&hmapa at the third time while it is burning, 


J, Ob. I. SOI, 


3, 8ee K&rada I. 280 &o, 
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bIioqU aldTess it, .pMtniaed ,bj. troth- ns follower “Listen to 
this law of men, •which has been, presided over by the gnardian deities 
of the world. Thoa, 0 Fire, live within the inside of all beings; like 
a witness, you alone, 0 Fire-, know'things which men do not know. 
6 This man accused in a eonrt of law desires exhoneration ; therefore bo 
pleased to relieve him from thia enspieion according to Bharma.” 

The person performing the ordeal,- having taken np the iron ball 
Bhonld slowly walk through the aeTeo circles. By the use of the word 
eca, ‘only*, is indicated the ateppiog of .one foct in. the circles and the 
10 non-transgression of the circle ; as says Pilamaha s “Never shonld he 
step beyond the circle ; he should place hie foot inside; haying gone to 
the eighth Zfandala, the wise should throw it in the niatb". 

A Mandala^ 'circle’, moreover, should each be known to be 
sixteen fingers in measaremeot, aod shonld have an ioterreniDg space of 
15 sixteen fingers between each. 

Now, if after reaching the eighth Masala, and standing there,' 
after thcowlag it in the ninth and even after rubbing the paddy 

if he h^ada^dhah, 'la nabarot*, then be should gitiuddM, 'acqnittal, i. e. 
eueceas iu the point at issue. If, however, even before the eighth circle 
20 (is reached) the iron ball drope down, or there be a doubt whether he 
was burnt or not bsrnt, then again also according to (he procedure 
stated before, he should carry the iron ball la bis bands. 

Thus, this is the order here: “On the previoue day after having 
observed a fast and taken his residence, the performer of the ordeal on 
25 the nest day, having invoked the GoJ Bbaraa with the mantra, 'Gorae 
' come. Oh revered Bharma’, having placed on Lis hand the document 
through the nine circles each of the dimeusion of sixteen Sngures and 
each having an intervening space of sixteen fingers, and marked with 
rice flour or the like, while standing in the first circle, 'after.the hands 
30 were examined .and the places of scare having bean' marked with 
i. red dye, when the iron-balls ate heated three times,' and after he was 
addressed by the Chief Jodge with the words, “Heat this law 
prepared for men &c.,” after having placed seven . ptpal leaves on the 
palms, and encircling it with seven, white threads together with the 
35 pipal loaves, bailey, cfartas, aod iam» leaves, and having placed thereon 
, the red hot iron hall, after having in order passed through the other 
six circles, while standing in^ the eighth, shonld throw the iron 
In the ninth. Thereafler after the paddy grains wero crn-thed by 
the hands, .when he is found to be unscathed, 1,0 ehould be declared a? 
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iDDOceot. Bven if burnt in any limb other than the hands, Dtill be 
should be ^regarded as) lonoeent. (103-107). , , ^ 

S'filapaui 

Yajfiavalkya, Verse 107. 

Under the text of the Kalika Purana, viz - ’‘After having gone 5 
round he should throw it in the grass’*, having thrown the ied*hot iron ball 
in a heap of grass, after crushing the paddy grains, if he remain unhurnt, 
he gets exhoneration. Aspcoial rule Is stoted by Pitamaba; “Then in 
his hands should be placed paddy grains or barley ; and when after these 
being rubbed in the hands unhesitatingly, he remains without any 10 
injury to the end of the day, ha should get an acquittal If it falls in 
the Interval of the seven circles, or is bQrnt,or if there be a doubt, he 
should have the fire again”. Katyayana* • “If the accused falters, or is 
otherwise burnt ; the Gods do not consider him as burnt ; to Mm, it should 
be offered again". (107) 15 

Thus ends, the Ordeal by fire. 


Now the Author states the ordeal by Water 

Yajnavalkya, Verso 108. 

“ Protect me thou for (the sake of) truth, 0 Varuj)a ** 
thus having invoked (the God of) water, one should enter 20 
the water navel-deep catching hold of the thighs of one 
who was standing in the water. 

Mitakshara -VaruDa satyena mamabhiraksha 
twam, '0 VarwfaiJiOU shouldest prot^'c^ me /or (ihe sake of ) irulk\ 
by f&is mantra fiaviog 3ihhiS&pys>, mvoietf, t, e. arfrfresseef, fea-ni, i. e- 25 
water, catching hold of the thighs of nabhidadhnodakasthasya, 
one who was standing in the water navel'deep, i e. of a man who was 
standing in water to the level of his navel, the person wishing for 
purification, jalam pravzs'et, should enter the water., i. e. should 
immerse himself in water. 30 

I 

This, however, (should be done) after the worship of the God 
Varans has been finished; tdde the text of Narada* “He should 
first offer worshiD to the God VarunawithcoDOentration by means of 


J. yerBB 441. 
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fragrant besmearioga, and flowers, and by means of honey, milk, ghee 
&C. ” Similarly after the general procedure ia observed i. e. that 
beginning with the invocation of Dharraa, and ending with the 
worship of all the deites, the performance of the sacriflee, and 
5 the placing on the head of the document containing the 
plaint. For, after the Chief Judge has addressed the water 
rif: “0 water, thou art the life of all sentient beings, 
wert created before the creadon ; thou bast been mentioned as the 
means of the purification of thloga as well as of corporate beings, 
10 hence, 0 discriminator of the auspicious From the inauspidons, thou 
shouldeat exhibit thjself”, the person wishing for an ordeal should 
then invoke Varuna with the mantra “0 Varuna protect ms for truth 
&e.*’ The places for water, have, moreover been mentioned by 
Narada* 'in streams which have a smooth current, in oceans in 
15 rivers, in lakes, in poods, In holy ponds, in tanks and in pools". 

So also (hs8 been said) by PitSinaba : "He should plunge in 
water which U steady, and not (that) in which are crocodiles, nor which 
is shallow, that which is devoid of grass or moss, and which is free from 
leeches and the fish ; he should make the purification in water which is 
20 in the holy ponds. One should always avoid the water which has been 
brought, as also the water in swiftly flowing rivers. He should 
always enter such water as is free from waves and mud." Brought 
i. e. water brought from tanks & and stored in copper pans. 

The man standing in the water navel-deep shonid be firm, grasp 
25 a consecrated pillar made of the holy trea and staud with his face 
towards the east; Vide the text*: "He should stand in water with his 
face towards the east and grasping the sacred post." 


S'olainpi. 

Now the Author states the ordeal of water 
SO Yajflavalkya, Verse 108. 

“ O Farmia, ‘ protect tno by the truth,* thus having caused the oath 
to be taken in regard to thewatcrtobodrenk, and by catching hold of th 
thigbs of another roan, eitheraBr&hmana,Kshatriya,OT aVaisya whowna 
1. Ch.1,305. 


2. Niiada I. 508. 
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standiog in water to the depth of hia navel, he should immerse in steady 
water. Fitamaha : " The wise man should cause a circle to be made, and 
should devoutly hooour it, and tho arrows with flowers and incense, as 
also the bamboo bow.” (108). 

What should be done then ? So the Author proceeds 5 

Yajnavalkya, Vers© 109, 

When another swift runner brings back the arrow 
discharged simultaneously (with the immersion) and if he 
sees him with his (entire) body immersed in water, he 
obtains an acquittal. 10 

Mitakshara : — When, samakalam, simu//an^aus/y, with 
the immersion (o£ the defendant) one swift runner had gone, anyah 
javi, another ewijt runner, standing at the place where the arrow 
bad fallen, brings back the arrow first discharged, and if he sees him 
((. e. the person performing the ordeal) nimagnS'ngam, his body lo 
(still) immerced in water, then be is declared innocent. 

This is the substance of what is (meant to be) said ;-^After 
three arrows are discharged one man endowed with a velocity goes to 
the place where the middle arrow has Fallen, and taking it up stands 
there also. Another runner, also swift, stands at the place from where SO 
the arrows are discharged, i.e. at the bottom of the arch. When the two 
are thus stationed, the person performing the ordeal immerses into the 
water at the third clap of the hand (of the Chief Judge.) And even 
simuUaneousl}' with this the man stonding at the base of the arch 

goes swiftly to the place where the middle arrow 25 
* Page bad laWwi, after bis Mjml tW®, 

the one standing with the arrow held in bis hand 
swiftly going to tho base of the arch, if he does not see him (t. e. the 
performer of the ordea!) on account of his being immersed in water, 
then he is declared innocent, SO 

This very thing has been made clear by Pitamaha i "The 
running'and the immersion (respectively) of the runner and of the 
• performer of the ordeal should be simultaneous. A swift runoer 
should go from the base of the arch to Uie spot where the arrow has 
fallen. Immediately after his arrival there, the second also qmckly_ 35 
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taking up the arrow ahould go to the base of the arch from where the 
first man started. IE the one with the arrow in bis hand, on bis 
arrivai (at the base o£ the arch) does not find him, because he wzs 
completely immersed under, water, .then he, i. e. the Chief Judge, 
5 should declare his innocence ” 

HEludOi, moreover, has laid down the rale for determining 
the swift runners thus t "Those two men' who would stand first in 
running among fifty' runners should be appointed for the purpose of 
brint'ing back the arrow.” The arch also should be erected on a level 
10 "round near the place of immersion, and equal to a height a's far as 
the ear of the person performing the ordeal. Vide the text of 
Naradas "Having reached the place near the water an arch 
as hi"b as the height (of the performer) npto the ear should be erected 
on a level ground”. 

15 The three arrows as also the bow made of bamboo should first 

‘ be worshipped with auspicious things such as white flowCrs &c. , vide 
the text of Pitamaha, “First the arrows he should worship, as also 
‘ the bow made of bamboo by means of auspicious articles such as 
smelling odours, fiowers and then should he begin the 
20 performance." ' ' , ' 

The measurement of the bow as also the place of the target 
have been mentioned by Narada^ : "A strong bow is declared to be 
107* (augulas) long, a moderate bow 106, and an inferior bow 105 
(angulas). This is declared to be the rule regarding the bow. With 
25 the moderate bo^v a wise man should discharge three arrows having 
fixed the target at a distance of 150 hastaa ; if arrows are thrown at 
a less or a greater distance there would be a flaw." A hundred' and 
seren (107) means one hundred and' seven of angulas; this is a 
. strong bow. ^Similarly, also, about 106 and 105 (respectively). ' Thus 
, 30 ' the dimension of a 'strong bow has been mentioned ' to be eleven 
angulas in excess of four hastns, of a moderate bow, ten an"ulaa,' 
and of an inferior bow,' nine angulas.' “ ’ 


1. Oh. 1.807 . 7^ T 
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words being csm, Tho intorptcts' thei/'n, a 

hundred plug loven, Luadrod plus itx, and Londred plus five - ^ •' * 
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Tbc arrows, moreover, ebould be made of bamboo vrUhout aa 
iron; vide the text*: "For the purification, arrows should be 
prepared of the bamboo tree without any iron at the end, and the 
person discharging it BhonJd discharge forcefully The person for 
discharging the arrow to be appointed, should be o Kshatriya or a 5 
BrSbmnria living like Kshatriya, and one who has observed a fast as 
has been said^ : “ The person to discharge (the arrow) baa been laid 
down to be a Kshatriya, or a Br&hmana living like him. He should 
not have any cruel thoughts in htamlod, mast ba calm and must have 
observed a fast, and then should discharge (the arrow). 10 

. Qf the three arrows 'Vhen discharged, the middle one should 
be taken, since it has been so laid down in the Sdslra } vide the text^ : 

" The middle-most arrow, however, should be taken up by a strong 
man. There also, the arrow should be brought from the place 

where It falls, not to where it moves on ; vide the text : “ The place 15 
where the arro^7 fails ahoaid be considered, while the spot where it 
moves should be avoided, since an arrow may go a long distance by 
moving and moving. ” The arrow, moreover, should not be discharged 
when the wind is blowing violently, nor on a ground which la uneven 
&c', vide the text of Pitamaha : “ A learned man should not 20 
discharge the arrow when the wind is blowing violently, nor on a 
spot which is uneven, is covered by trees, or is covered by grass, 
bush, creepers, plants, mud, or stones. 

By saying that " if be sees him with his entire body immersed 
in water he obtains an acquittal ", the guilt has been declared of 25 
one whose body is seen above water. Where tlie person moves to 
another place a guilt has also been declared by Pitamaha thus : 

" Otherwise there shall be no acquittal if even one limb is seen " 

(also) ‘‘ Or by bis going to a place other than that where first he was 
made to enter. ’’ The expression " if even one limb is seen " is used 80 
in reference to the ear &c. as there is a special texl^ viz He (the 
judge) may declare him also as innocent if after immersing into the 
water his head alone is seen, and not the ears, nor the nose. " 


l. Of ICityat/amt, Verse, 442. 
3. OiN&radajCluI.SlO. 
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The order of procedure here is thia ‘ Near the store of water 
08 characterized above, havingset up an arch of the description given 
before, and having fixed the target at a place and at a distance as 
stated, having properly worshipped the bow together with the arrows 
5 near the arch and invobed Varuna in the store of water, and oITered 
worship to him, having moreover, on the bank (of the water) offered 
oblations to Dharroa and other gods at the end of a sacrifice, the 
Chief Judge should tie the document containing the complaint on 
the forehead of the person wishing to perform the ordeal and thus 
10 address the water with the manira. “ 0 Water thou art the life of 
living beings &c- ” Then the person performing 
* Page 69. the ordeal Iiaving invoked the water with the 
mnn/m, “ (protect me) by the truth «S:c. ” should 
go near the strong man who has grasped firmly the pillar and who 
15 is standing in water navehdeep. Then, after three arrows arc 
discharged, and after one awifc runner has taken his stand at the 
spot where the middle arrow falls, bolding in his hand the middle 
arrow, and another has stood at the bare of the arch and when after 
this the Chief Judge has given three claps, the running, immersing, 
20 and bringing back the arrow should simultaneously take place. 

Thus ends the Ordeal by Water. 


Viramitrodaya. 

Now the Author etatea tbs procedure for the ordeal of water, 
reached in due course 

Yajnavalkya, Verses 108, 109. 

0 Varuna, tatytna, ‘for truth*, twam, ‘jou’, m&, 'me* i. e 
mj.Bir, MirMa, ‘proLcl’,. Ibu. hajing, obhlpragayii, ’‘loudly 

'wat.,', p,„„ 

t.admg'. mUidatnarn, ‘oa.,1 dtjp’ mtosoHog a. far a. the 

a.y.1, or oeeeUodiaB there. a man, catehieg hold ot the thieh 

,.!«mr,i«,‘ene.hoald .ot.rthewal.,M.,..,h„„,d gel j'to 

,aler, the performer ot the ordeal. At that time while one »ith a eaift 
pace ha. started aeolhe, maa with a .,iri p.e. „ho a.a standing at the 
P'*” f'”" ”l- „h the arrow »a. d heharged, when he bring, hact the 


1 . Tbe eeteral readings are srRjrpai, 5Tf^«r. 
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arrow 8Qd has fiffdD the parformer oC the ordeal with hts bod/ immarBed, 
then he gets an acquittal. 

This is what ifi iatendei to be eotd : At the immersioi) time wheo 
an arrow had beea discharged and a swift raoner had gone to briog it, 
another arrow immsdiatalf discharge! thereafter soother swift ranner j 
hriogs bach, sod if at that time he sees him immersed, then he 
becomes exhooerated. Here, this la the procedure: “At the outset 
one eboald concentrate and oiTer worship to TFaruna with sandal paste, 
fragrant flowers and with sweet milk, ghee ic./' so sajs Narada. 
Thereafter, after observing the piocedaro as elated before VIZ. from the H 
invocation to the piecing of the (iocomeat on the bead, the Chief Judge 
should address the (God of) ^S'^ater thus : “Ob Water, thou art moving 
in the innermost recesses of all created beings, and being a witness, yoa 
alone 0 Water, know those throge which mortals do not know. Being 
accused in a judicial proceeJiog this mortal re immersing In yoa, therefore i.'i 
be pleased to free him from this anspicioa according to law.” Then the 
performer of the ordeal ehould offer a prayer to the Water thus. “0 
WaroM, protect toe for truth d:c.” Thereafter, io the still water when 
another mao has entered into it, and with hie face towards the £aet was 
Btanding stilt at a navebiieep spot, the Chief Judge should o3er worship 20 
to the bow together with the arrows placed near an arch high opto the ' 
ear’s height and erected near the place of immeteico, thea a B!<S.hmanLa 
or a Kshatriya who hes observed a faat, discharges three arrows. When, 
catching bold of the thigh of the mao standing in the water, the 
performer of the ordeal takes a plunge ioto the water, that is one 25 
period. Thors one strong roan with a ewift pace tabes the first arrow, 
and a similar one, another taking op tbe middle arrow sees the 
performer of the ordeal still immersed. Here Fitamaha : “ Otherwise 
he ehall not be declared to be innocent if even one limb is seen ; or if 
be is seen to have gone to another place where first he was made to 30 
enter.” (108-109). 


S'filapaoi. 

Ysjnavalkya, Verse 109. 

Synchronously with the dlscba^e of the arrow when a very swift 
runner has gone to bring back the arrow, when he is gone, another man 
equally swift in pace taking up the middle arrow and when be comes 35 
back and sees the performer of the ordeal still immersed with his limbs in 
water, then the king should deolaro Ms innocence. Brhaspati ; “ Taking 
up the middle arrow, another man of the same calibre, returns to the 
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place from where the (firBt) man had gone, and on arrival if he does not. 
see the man who is immersed into the water below, then his innocence 
should he declared, otherwise he will not be considered as innocent, even 
if one limb is seen." 

5 Pitamaha : “The person to discharge (the arrow) to be selected 

should be a K^haMua, Pure in character, or even a BrShmana ; one with 
a not unkind heart, quiet, and who baa observed a fast and has kept 
himself pure." (109). 

Thus ends the Ordeal by Water. 


10 Now the Author describes the Ordeal by Poison 

Yajiiavalkya, Verses 110, 111. 

“ 0 Poison thou art the son of Brahman. Thou art 
established in truth and virtue ; clear me from this charge. 
Out of (regard for) truth, be like ambrosia to me.” (UO). 

15 Having addressed thus, he should swallow the 

poison called S'arnga (or ginger) prodoced on the Himalaya 
mountains; of him by whom the poison becomes dige'ted 
without convulsions (The Chief Judge) should declare 
the innocence (111). 


20 Mitakshara: — With the manfra, Twam vishetyadi, “0 

poison &c. ” having addressed the poison, the person performing 
the ordeal should, bhakshayet strallow, wisham himasailajam 
poi'jon produced on (he Himalaya mountain, i. e. produced on the 
mountain peaks. And when such a poison when swallowed by a man 
25 is digested, vegairvina, without convulsions, such a one is declared 
innocent. 


Convulsions from poison occur by the transmission o( one 
hnmonr' o! the body with another; rnis the text" ; ■■ The transmis- 
sion ot a humour of the body into another is known ns the 


V AvnxdtaBloth. prineiples ot Aryan 

M.d,oin.ttopriiwip.lLo™n.swIucl..osol.toU,o ooodltion ot tho body ... 
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?. Of Pitamahn, 
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convulsion of poison. ” The hamonrs, moreover, are seven* ' 
vis. The skin, blood, flesh, fat, bones, the marrow, and the 
semen Thus the convulsions of poison would be seven 
also. The characteristics of these have, moreover, been mentioned 
in the treatise on poison Vishatantra thus s "The first convulsion 3 
from poison brings on a horripilation, and the one next to 
it (cause) perspiration and the dryness of the mouth ; the 
two next following cause in the body the change of colour 
and violent tremour. That which is (called) the fifth convulsion 
brings on syncope, chocking of the throat, and the hiccough ; the 10 
sixth (creates) fast breathing and coma, and the seventh causes the 
death of the consumer (thereof).” 

Here, moreover, the worship should be offered to the God 
MahSdeva, as says NSrada t “Oae who hss observed a fast should 
administer (the ordenl of) poison in the presence of gods and the 15 
Brfl.bmanae, after having worshipped (the God) Mahes"' wara by means 
of fragrant scents, codements, and with mantras.'* The Chief Judge 
after having observed a fast, should worship the deity MahtldevS) and 
placing the poison before it, should offer worship to Dbarma and 
others, terminating with a sacrifice, and thereafter having placed the 20 
document bearing the complaint on the head of the person performing 
the ordeal should thus invoke the poison: — vis. — “0 poison thou 
hast been created by Brflhmau for testing the wicked, (therefore 0) 
expose the soul of the sinners, while be like ambrosia to the pure* 
minded. 0 poison thou who art Death incarnate, thou hast been 25 
created by Brahman, free this man from this (charge of a) sin and 
become .nectar to him by (regard to bis) truth.” 

Having thus invoked, he should give it to one who Is standing 
with bis face turned towards the south ; vide the text of Narada : 

"To one who is standing with his face towards the South, and also in SO 
the presence of the twice*born, with his face turned towards the 
North, or the East, and with concentrated mind he should administer 
the poison.*' 

The poison, moreover, to be taken should be the Valsandbha 
poison or the like; vide the text of Pitamaha : "Of the vafsandbha 35 
from the mountain beat or of a poison produced on the Himalayas.*' 


1. These are 3T55, qtu, & 5 *. 
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The poisons to be discarded have aimilarly been laid down : "Distilled 
poisons, as also poisons which are old, or are artiBcially prepared, and 
those produced from the earth-all these poisons should be entirely 
excluded”. Also by Narada* : " Purified poison, as well as poison 
5 which has been distilled, similarly, scented and mixed poison, as also 
the KAlaUta and the AUbu poison, should be carefully avoided.’ 

The time also has been mentioned by Narada’ : ‘‘ Having 
weighed the poison which U intended (to be given), it should be 
administered at a time when the winter has set in. A man knowing 
10 the Dharma must not administer it) in the afternoon, nor in the 
twilight’* In any other period, however, a less quantity than that 
laid down as the standard, should be given, ride the text^ s "Four 
yavas should be given in the rainy season, and it has bzen laid down 
that five yavas should ba given In the Grishma. In the Hemanta it 
IS should be seven yavas, and in the S'arnd even less than that”. By 
less is meant six yavas. By the mention of Hemanta, S'is'ira also 
is included j vide the S'ruU text vt :. : "By the combination of 
Hetnanta and S'ls'ira." 

Since Vasanta has been regarded as a period common fo^ 
20 (the administratiou of) all ordeals generally, seven 

* Page 70. should be given during that season, and the 
poison also should be given after it is covered 
with clarified butter; vide the text of Narada’ J ' Let him give 
to the person performing the ordeal, one-eighth less than twentieth 
25 part of a sixth part of a Pala of the poison, mixed with clarilied 
butter.” A Pala here, moreover, is equivalent to four gold coins. 
Its sixth part would be ten Mftfhaand fifteen Yavas. Three yuvas 
make one Krishnala, and fifteen Krishnabks make one Mfisha ; thus 
fifteen yavas make one Ma?ha.‘. In this way the (number ’of» yavas 
30 in ten MAshas would be one hundred and fifty, and this together with 
the ten yavas mentioned above make up (the total of) 160 yavas— 

^ 1. 011,1321.^. AiiotbetmdlngUHr_spo5]«dpoi,on. 

'■ , ■ 2. Ch. I. 319 and 320, 
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this is the eiicth part oE a Pala. A twentieth part from this would 
be 8 yavas. A twentieth part less by one-ciglith of this ». e. less by 
one yava i. e. seren yavas he sboald give mixed with clarified butter. 

The clarified butter should moreover be taken thirty times the 
{qmntity of) poison, vide the text of Ka-tyana.' : “The poison should 5 
be administered to men^ in the forenoon and in a cool place; it should 
bs pounded and smooth, and should be mixed with clarified butter 
thirty times the quantity (of the poison)’* i. e. the poison (should be) 
mixed with clarified batter thirty times its quantity. 

The person performing the ordeal should, moreover, be 10 
protected from sorcerers &c ; vide the text of Pit3.m3>h3< viz. : “The 
king should protect the person about to perform the ordeal from the 
danger of sorcerers &c. by guarding him with bis own men for three 
or five days. He should also examine and see if there are bidden on 
his body any medicines, or spells, or any jewels which are effective 15 
as* antidotes agalast poison, as also those secretly produced.” 
SimiUrly the poison should also be guarded. Hcfe the text of 
NSrada^ * “Poison from the mooutain peak which is obtained from 
the Himalayas, is the best as ordained; such as has the colour, flavour, 
and taste, which is unartifleial, not tempered, and which is not over- 20 
powered by any charms-’ 

Similarly after the poison has been swallowed he should be 
watched for ( an interval of ) 500 claps of the hands, and thereafter 
should be ex^^rained, as Bays Narada s “ If after an interval of 500 
claps of the hands he remains free from any effect (of the poison ), 

Ibfin be is considered to be innocent ; thereafter he should be 25 
examined”. The interval of time however stated by Pitamaha i. e. 
till the end of the day, has a reference to a small quantity of poison. 

“ After swallowing it it he remains steady and without a swoon, and 
does not vomit and otherwise remains free from any effect till the 
end of the day, he should then be declared as innocent-’’ Here also 30 
the procedure is as follows ; the Chief Judge after having observed a 
fast and worshipped the God Mabddeva should place the poison before 
it, and after having offered a sacrifice to Dharraa and other deities, 

I. Verse, 450. 2, corporate beings. 

3. Oh.I 322. 
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and placed the document containing the complamt on the head ot the 

Uon wUWog to perform the ordeal, Bhonld address the po, son and 

offer it to him who is sealed with hia face turned towar^Js the South , 
L person performing the ordeal loo should take the po, son after 
addressing it. 

Here ends the Ordeal by Poison. 


Vitamilrodaya- 

Now the Author states the ordaal by Poison 
TajBavalkya, Verses 110, 111. 

10 “OPoUon&c.", with thia verse having addressed the poison, 

one should eat. He, moraoter, by whom it becomes digeeted without 
convQleioDs.ofhimtbeCbief Judge should declare the innocence. The 
5'drnya or ginger poteoa is well known as $in$hia, as has been said t 
•< Having the luster of a goat’e boro, blue in colour, and produced on the 
16 Hittiilaya mouQtain, pure, having the luster of ginger, of a fine yellow 
colonr, and uneurpaesed.*’ 

« The traosmUsloo of a humour of the body into another is known 
as the eoncluslOQ of poison,** He characteristic is, bortipllation, swoon, 
&o. An ordeal of that. 

20 The procedure here is thier The Chief Jndge having observed 

a fast, and worshipped UahftloTa, and baving pUced before Him the 
poison, having performed the worship of Dbarma terminating with the 
sacrificial oblations, placing the document of declaration on the head of 
the perloimer of the ordeal ahonld thns address the poison with this 
25 mantra : “ 0 poison, thou hast been created by Br&hman for testing 
the wicked } (therefore) expose the eonl of the sinners, white be like 
ambrosia to the pure-minded. O poison, thon art Death incarnate, thou 
hast been created by Br&hmant free this man from thia (charge of a) 
tin, and become nectar to hand by (regard to his) truth.*’ Thereafter to 
30 the performer of the ordeal with his fsos turned towards the South, 
himself with face to the North or the East, ia the preaeuce of the 
Br&hmanaa, he should give refined powdered poison mixed in clarified 
butter. By regard to- patUcnlat seasons, parlicnlsr proportions also 
have been mentioned in this connection by Narada* : “Having weighed 
35 the poison which is intended (to be given), it should be administered at 


1. Ch. 1. 819-320. 



Tijhatall-yi n 

VtrtiVno-n2.\ ifeRrnoon nor in the noon, 

nor ’ even m tbe »V« mMsare ie four ana u»o 3 

it). In tbe rniny seeBon, the Uomantn, it is BevB“ 

,b., <“““>■ 

■‘0 poison, thou Se- 

Here end, the O.de.1 by Poison. 


Vlr.n.1., S’d... A miai»li.«-0*“‘ ’f 


967' 


6 • 


lb' 


S'ula^ni. 

. The Author BtntoB the orfosl by Poison. 
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Now the Author desoriUs the Ordealby^'n 

yajnava&ya, Verse UZ. 

Having worslupped^the d.tt-. , 

eoUeot the water he should make the person drmh 

three handfuls of water. 

therefrom.threen ^ ,, ,, 

-Mitahshara. ® . uworchya hndng tmnhipped, I. e. 

Dnrga. Adltja &=! &e. and Ler hawng bathed 

worehippedwith the sandal p (fe maW in ** 

tat sna.nodakma.haret. . ^ Justice should address it 
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prasrtitrayam, cause three handfuls of the vcater to be drunk, by the 
person performing the ordeal after the repetition of the mantra, ‘*0 
Waruna protect me for the troth &c.** This, moreover, should be done 
after the general procedore vis. the invocation of Dharma, the 
5 worshiping of all deities, the offering of the sacriSce, and the placing 
(on the head) of the document containing the complaint &c. has been 
observed. 

Here also, the rule as to the deity to be bathed, the rule as to 
the procedure, as also the rule as to who is entitled to this ordeal ■ 
10 have been stated by Pitamaha thus t "Of that deity whose devotee 
he is, the water should be caused to be drunk by him^ In the case of 
an equal regard for all the deities, the water of Aditya should be 
given to be drunk. The water of Durgi should be given for 
drinking to the thieves, as also to those who make a living upon their 
15 weapons. In the case of Durgh the tridant should be bathed, while 
of AMUya, the circle should be bathed, so also the weapons of other 
Deities too should be bathed.** This is the rule about the deities. 

The rule as to the procedure iss ‘‘In cases of trust, in all 
cases of suspicion, and also in a compromist — in these the 
20 should be administered, always for the purification of the mind”. 


'‘The drinking of the Kos'a water is ordained in the forenoon 
for one who has observed a fast, has bathed, and 
• Page 71. has a wet cloth on, who is a believer, and who is 
free from vices." Sas'tika is a believer. “The 

25 wise should not offer the /ww^rt to the drunkard, to the, voluptuous as 

also to the rogues, and to those who are unbelievers’. The drinking of 
Kos'a should be avoided in the case oi great criminals, irreligious or 
ungrateful men, eunuchs, low Brihmaiias, unbelievers, Vrfttyas and 
slaves.” Mahdparddha means a great crime. Irreligious i. e. who 
30 does not observe the duties laid down for the Varnas in the several 
stages ». t. who is an alheUt. Loieborn i. «. horn of a Pratiloma 
union. Slaves i. e fishermen. This is the ruls as to the capacitv of 
. persons- ^ ^ ’ 


Moreover, after preparing a circle with the cow-dung the person 
.35 wishing to perform tin ordeal should be seated f aelnc the Sun and 
t. Klrads 1 "3J. ' ~ * ■ ■ - 



J'd/HaraU-jfal 

Vtm iiJ. J . jjj Ijg deduced 

r ti"^ s.r. w>..- - » "" '■"“ 

, j •„ tV,e dec ot ordeals begloing with the 
It may he the decision as to the innocend 

haiance and ending ^ the case oE kos'aJ so the 

or gnilt is immediate, what however 
Anther Bays 

•xainavalkya, Verse 113 . 

oiamitv falls either hy the act 

“there is no doubt. f.ur>.n 

do. 

o£^theking,(or)^^”';‘^„ble, ghoram, dire, i. «• gteat ; no. 

i:v:W:hieinthecaseoE-poratehem„a 

eonsideredtohennaoen 

I£ it fall intone even shonidhetall him atter the 

Harada' •. " « “ P'“ “^T not he harassed hy any one, since the 

fapse o£ a » uxt is selE-apparent. The m e 

fixed period has elapsed „ smee t 

■ within Eonrteen day pretatory observation. These i 

comes to be ^ other intervals mentioned by 

the case oE serions j j^tty charges i nide the text . 

Pitdmaha.have a reEerencelo^ J A 

to^a ”“V.be "ff a7i„ „hoBe’^ ease a misEortnn^^ 

mentionedjn_*e^ 

1- ®. I SS'- ' , 5 ,. h 25..Eng. Tr. p. S09, 

j, B.e above yapi. Tet. 96 a«»p. 

3, Of PUamahtt. 


MUlK,h-rl-n.in(err«f/«r<^d 


969 


10 


16 


20 


25 



Within three, .even, twelve or fonrteen day., i. conridered to > 
enilty.” These three interval, ot- time have to be ndjostcd by 
dividing the amount ot .take ■which is less than the amount oE .n 
Beriona charge, and hy allotting the period. o£ three days &c. to 
5 each portion respectively* 

Thus ends the Ordeal of kosa. 


Viramitrodaya. 

Now the Author slates the ordeal of the Koii 
ySjiiavalkya, Verse 112, 113. 

10 Haymg offerad worship to the atera Deities, the Cbief J odge fihould 

tahe up the bath-water of the Deity. The sternness, moreover, has 
been oTpoanded by Pitamaha thus? “Of that Deity, ^wbose devotee 
he is, the water of it should bo caused to be dtunh by him. . Id the 
ease of an equal regard for all the deities, the water of Aditya should 
16 he caused to be drunk. In the caee of DorgB, the trldant should be 
bathed, while of Aditya, the circolar halo ; in the case of other deities, 
the weapons should he bathed*'. 

Tatm&t, ‘from it’, i. e. from the bath-water, praiftilraycLin, 
‘three handfuls' of water baviog made to trickle', be shonld he made 
20 to drink. Of one who has drank the water no calamity from'the king 
or fate, or any other difficulty each ae a dangerous . disease of a 
malignant type for au interval of fourteen days, sa iudkhah, ‘be is 
declared innocent’ t. e, becomes euecessfol. The meaning is tnat on an 
absence of a calamity within the time limit, .no sospicion can stand. 
25 By the use of the word tu, 'however', is excluded the mixture of any 
other water. <'He, in whose case a misfortune is seen within three 
nights, or seven nights, or twelve days, is declared to be gnilty,’’ this 
_ text of Pitamaha has refereoce to accueations of a faulty or very iaulty 
' ' character ; thas there Is no contradiction* ‘ ■ 

30 Here, moreover, this is the Procedure : Having prepared a circle 

with the cowMlung, and having pieced the performer of the ordeal \vith hie 
face towards the Sun, and performing the ritual ending with the placing of 
the document on the head, and after offering worship to the stern deitie- 
from-their bath-water takiog three handfuls of water and having 

1. Thli is tie reading In. VitriUrodaya.- Tlio 2IIilahhari 

rrads ’ 
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addressed, it: "0 Wpter tboa arL.*.*.of the seatiat beings &c.*’ 

‘‘Q Vamna, protect me, by truth”, be (the Chief Judge) should cause 
ttie performer of the ordeal to drink. (112-113). 

Thus eude the ordeal of £^sa. 


, \ S'ulapapi. 5 

Now the Author states the ordeal of /aaia 

■yajeavalkya, Verse 112. 

Having respectfully offered worship to stern deities, and having 
brought their bath-water, and after repeating the offence charged against 
himself, with face turned towards them, he should take three handfulls of 10 
the water. Pitamaha states a special rule : “ Of that deity of whom the 
particular man is a devotee, he should be made to drink the water. In 
the absence of any particular deity, he should he made to drink the water 
of Aditya. Within fourteen days’ interval if no dire calamity from the 
king or fate occur to him. he should be declared to be innocent without 15 
doubt “ ‘Calamity; «.«. an accident. ‘Dire/ t.e. causing extreme pain. The , - 
rest is plain, Pitamaha: “If within three nights, or within seven 
aiffhta or within twice seven days, any misfortune is seen to occur 
to a man such a one Is a sinner." Katy^ypna*: “ If a calamity due to 
fate occurs within three weeks, the accused should be compelled to pay 20 
the amount, and also a fine. Not of himself only, but if it occurs to his 
relatives, such as a disease, fire, death of a kinsman, he should be 
compelled to pay the amount and a penalty. A wasting disease, 
diarrbcea, erruptions, pain in the palate and joints, eye disease, throat 
disease, and the colic pains are regarded as divine calamities for man." 25 
Thus ends the ordeal by Kogha. 


OTHER ORDEALS. 

The five principal ordeals begiontog with the Balance and 
endino- with the Ebs^o, have been espoundadjas proposed by the Lord 
of the Yogis. . 30 

Other ordeals have been mentioned in another Smrti having 
a _ reference to petty complaints, as says 
Pitamaha*: "Now .1 proclaim the rale 
regarding the grains of rice which have to be 
chewed {by the party). This rice ordeal should ba administered in 36 
Y •Verses 456-458. i~ ] ^ ^ 

g. ef. Also Nirada Ch. I. 337-342. .. . , . 
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cases oElarceny, but on no other occasion whatsoever j this is certain. 

Let the juflge vt'ho tnnst hvre cleansed previously, uac white 

grains of rice, and not of any other (corn), and let him place the 
same in an earthern vessel in the eight of the Sun. After having 
5 mixed them with water used for the bath (of the image of the Sun), 
he shall cause it to remain there. (In the next morning) one who 
has observed a fast and has bathed, on whose head the document 
containing the complaint has been placed, and who w seated facing 
towards the East, should be asked to chew the 'rice-grains and then 
10 to spit (the same) on a leaf of the holy fig tree and of none else, 
and when that U not available then on a leaf of a birch tree. He 
whose blood isiues forth, or whose chio or palate becomes rotten, or 
the limbs shake, must be pronounced guilty. ” 


The CbUE Judge should cause one on whose head the 
15 docameot containing the complaint has been pUced to chew the 
rice grains and to s;<it. 

The form “ having caused to chew ” is gerundial. The 
general procedure which U common to all ordeals viz. the invocation 
of Dbarma should be followed here also. 

20 Thus ends the Ordeal of Rice. 


The ordeal of the heated Ut^ha has been described by 
Pilamaha thus? ”A circular pot measuring 
Heated Mdsha sixteen angulas with a depth of four ongulas 
should be made either of gold, silver, copper, or 
25 of earth, of circular size. And the same should be filled with 
clarified butter or oil weighing twenty palas, aod then when this is 
heated well, a gold should be thrown into U, He (i. e. the 

person peftorraing the ordeal) should raise the heated rn&xha bv 
means of the forefinger and one or two fingers neir it He wii'o 
30 does not shake his fingers, or on whom no boil is produced, is deemed 
under the law to be innocent since his hand and fingers were 
noaffected. By the expression should raise” is meant simply 
picking up from the vessel and not throwino' out ”, ^ ^ 
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cases of larceny, but on no other occasion whatsoever ; this is certain. 
Let the judge who must have cleansed himseU previously, use white 
grains of rice, and not ot any other (corn), and let him place the 
same in an earthern vessel in the sight of the Sun. After having 
5 mixed them with water used for the bath (of the image of the Sun), 
he shall cause it to remain there. (In the next morning) one who 
has observed a East and has bathed, on whose bead the document 
containing the complaint has been placed, and who is seated facing 
towards the East, should be asked to chew the ' riee^grains end then 
10 to spit (the flame) on a leaf of the holy fig tree and of nnne else, 
and when that is not available then on a leaf of a birch tree. He 
whose blood ismes forth, or whose chin or palate bjcomes rotten, or 
the limbs shake, must be pronounced guilty. ” 

The Chief Judge should cause one on whose bead the 
15 docameot containing the complaint has been placed to chew the 
rice grains and to spit. 

The form “ having caused to chew ” is gerundial. The 
general procedure which is common to all ordeals viz. the invocation 
of Dbarma &e. should be followed here also. 

20 Thus ends tbe Ordeal of Rice. 


The ordeal of the bested MSsha has been described by 
Pitamaha tbua? "A circular pot measuring 
Heated MSsha sisleen angolas with a depth of four an^ulas 
should be made either of gold, silver, copper, or 
25 of earth, of circular sire. And the same should be filled with 
clarified butter or oil weighing twenty palas, and then when this is 
heated well, a gold should be throwu into it. He (i. e. the 

person performing the ordeal) should raise the heated md.;ha bv 
means of the forefinger and one or two fingers near it. He who 
SO doss not shake his fingers, or on whom no boil is produced, U deemed 
under the law to be innocent eioce his hand and fingers were 
unaffected. By the . expression ** should raise ” is meant flimply 
picking up from the vessel and not ** throwin<» out ”, ^ ^ 
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of the Dh&rms and the other proeedare should be understood 
to be for the three ( oidealH ) which will be ntated hereafter. 
Moreover, “A pot made either of cold, or of ailrer, or of copper, or oven 
of earth, with a depth of four RDcuIas and roeasnrioc sixteen aagnlas nod 
B of a cirenUr ehape, he ehonld fill witli clarified butter and oil 
weighing twenty pala», and after it is Iwiled to a heat, a gold 
mAsha, should be thrown into it. Tie should take oat the heated 
mAxha by joining tho thumb and a finger. He who does not shake 
the forefront of his hand or on whom no eruption has been produced, 
10 is deemed under the law to be innocent, sines his hand anil the fingers 
were unaffected.” Mandalatnt i.e. a circle; uddkaret, ‘take ont’, i.e. take 
outside (the pot). 

Brhaspali': “ Iron twelve pa/ae in weight formed into shape is 
called a plongfa-ehare ; it should be eight angulas in length and fonr 
15 angulas in breadth. That (plough share) having been made red-hot in 
fire, the thief ahonld licit it once with bis tongne. Ifheremsina 
uDscorcbed, be obtains an acquittal; otherwise, however, be loses 
his cause.” 


FitSmaha describes the ordeal of Ubarma (see above i> 073 
20 Il.S7-33andp. 974 U. 1.22). ‘‘ 

Now the Oaths. There Manu»: ‘‘A Judge sbonld swear a 
Brihmana hy the truth; a Kshatriya by hie vehicle and weapons; a 
Vaidya by the kinc, seeds and gold; while a Ira with alt the sins; or 

these should be male to touch the heads of their eons and wives.” 

25 "Sbonld this have been committed by me, then the sin generated 

by the transgression of truth sbonld be mine”, thus a Brahniana should be 
made to eay. “Should this barm have been done by nie then inv 
conveyances and arms may become nofruitful', thus should a Kshatrivii 
be made to declare ; and bo on further. ^ 

™ .1 "'“’“S in ■I.bit.oe, to ba 

thus ! Ibi, ,s true, tLo. a Biihm.m .boulj ha made to ainirm . . 
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[ YdJuataUya 
Other oriUaU. 

mdsha in it. He should take out the heated mdsha with the fore-finger and 
another finger joined together. Where neither the forepart of the hand is 
burnt, nor a boil appears, such a one is regarded as innocent according to 
law, as is the text of Pitamaha. Jfan^fa, ‘ a circle 

5 Now the ordeal of the Plonjh share— Pbala (same as in the 

Viramitrodaya at p. 976, above ). 

Now the ordeal about Dharmaja — Result of Dharma- 

There Brhaspati* : “On the leaves should be painted ( the images of ) 
Dharma and Adhatama in black and white colour, (respectively). ' Then 
10 they should be invoked* with the Maniras inducing vitality and others, 
as also with the Gayatri and Samas. Thereafter one should offer worship 
with sandal paste, and flowers, also white and dark. Having sprinkled 
with the five bovine products, and enclosed in balls made of earth, having 
made (them) equal in size, these should be placed unobserved in a new jar. 
15 Thereafter the performer of the ordeal should take one hall out of 
the vessel when asked (by the Judge). If Dbarmn is taken, he is 
acquitted; otherwise he is declared guilty'*. 

Thus ends the ordeal of Dharmaja. 

Now the Oaths: Narada’: “Truth, the conveyances and weapons 
3(1 cows, seeds and gold, the feet of the Deities and of the Br&hmanas ; and' 
meritorious acts as may have been performed. These have been stated as 
(the objects for) oaths by Manu in small matters'*. 

Also Mann’; “By the troth should a Brihmana be affirmed* a 
Kshatriya, by the conveyances and weapons ; with the cows, seeds and 
25 gold, o Vais'ya; while a Sudra with (the Imprecation off all the sins". (113) 

Thus ends the Obapier on Ordeals. 


^ 1. Ch.X. 30-34. 

S. Hilt it not found in KSrada. 
3. CU.VUI. 173. 


Bnt tee Brbsapati X. 67. 



XVIT. 


XVII. 

XVI II. 
v 

XIX. 


X.Xl. 


XXII. 


kxi I. 


•XXIV. 

XXV. 


XXVI. 



3 - • 

Achara-Mayukha — ^!n this arc described the ordinary and 
extraordinary rounds of duties. (Text) [ Rs- 2. 

The Kala or Samaya-Mayukha— Rules for determining 
days (&C. and the Importance of each, together with the rites 
and duties to be performed are described (Text) Rs.'3. 

The Sradha-Mayukha — Kinds of SVftdhas, their definitions, . 
and an elaboration of their performance. (Text)R8 3. 

The Niti-Masrukha — Describing the general principles of 
polity, duties, and functions of a king, his ministers, etc. (.Text ) 

Rs. 2. 

The Utsarga-Mayukha — Dealing with the dedication of 
water places and ibeir purification when pointed. (Text) Rs. 1. 

The ‘ Pratishtha-Mayukha— Consecration of Temples ‘and 
also the re-establishment thereof. (Text) Rs. 1. 

Ihe Prayaa'chitta-Mayiikha— Definitions nnd kinds of 
Priiyas'chittaa and the result of non-observance. (Text) Rsi 3. 

The S'uddhi-Mayukha— The Law of purificatin (Text). Re. 1. „ , 
The Santi-Mayuha — Describing the several propitiatory rites 

(Text) Rb. 3. 

The Smrtimuktaphalam-by Yaidyanatha Dikshita 
commonly known ns the Voidyanalha Dikshltyam. 

Part I Yarnfisnara kfinda Rs. 4-8. 

n Anhika kruida 4-8. 

Dipakalika— Acomm.Dlryoa Yajnmakj. Srarli by S'lilapitni 

(In the press.) 
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Hindu Law. Fourth Edition. Rs, 4. 

History and Principles of Roman Law— Wsfi 
reference, in the note, to parallel provisfe,,, 'Vo 

and other systems of law. This book U 5nt ,1 j ^ Hindu law’ 
,,tn, lent, prepering tor the “ “*■ 

n, e gniile to nesearcli and other t"" 

higher l&amination^ " >thdent, rending tor the 
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